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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTFUCT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 




State of Idaho 1 S U P E M E  COURT 




CLERK'S RECORD ON APPEAL 
Appeal from the District Court of the First Judicial District of the State of Idaho, in and for 
the County of Kootenai. 
HONORABLE JOHN T. MITCHELL 
District Judge 
Attorney for A~pellants 
Andrew Parnes 
Attorney at Law 
67 1 First Avenue 
Post Office Box 5988 
Ketchurn, ID 83340 
Attorney for Respondent 
Lawrence G. Wasden 
Idaho Attorney General 
State House, Rm. 2 10 
Boise, ID 83720- 1000 
and 
William J. Douglas 
Kootenai County Prosecutor 
501 Government Way 
Coeur d'Alene, ID 83814 
TABLE OF CONTENTS 
Petition for Post-Conviction Relief 
Filed November 3, 2004 ........................................................................................ ..8 
Respondent's Answer to Petition for Post-Conviction Relief 
Filed November 19. 2004 .................................................................................... 1 2  
Notice of Intent to Dismiss Post-Conviction Relief 
Petition 
Filed December 17, 2004 ....................................................................................... 15 
Order Granting Stipulation for Extension of Time 
Filed December 30, 2004 ....................................................................................... 18 
Motion for Extension of Time to File Petitioner's Response 
Filed March 3, 2005 ............................................................................................... 20 
Order (for Petitioner to File an Amended Petition) 
Filed March 4, 2005 ............................................................................................... 23 
Motion for Extension of Time to File Petitioner's Response 
Filed April 13, 2005 ............................................................................................... 24 
Order (for Petitioner to File an Amended Petition) 
Filed April 18, 2005 ............................................................................................... 27 
Motion for Extension of Time to File Petitioner's Amended Petition 
Filed June 14, 2005 ................................................................................................ 29 
Order (for Petitioner to File an Amended Petition) 
Filed June 15, 2005 ................................................................................................ 32 
Motion for Extension of Time to File Petitioner's Amended Petition 
Filed July 26, 2005 ................................................................................................. 34 
Order (for Petitioner to File an Amended Petition) 
Filed August 4, 2005 .............................................................................................. 37 
Motion for Extension of Time to File Petitioner's Amended Petition 
Filed August 24, 2005 ............................................................................................ 39 
Order (for Petitioner to File an Amended Petition) 
Filed August 25, 2005 ............................................................................................ 42 
Motion for Extension of Time to File petitioner's Amended 
Petition 
Filed September 14, 2005 ...................................................................................... 44
Order (for Petitioner to File an Amended Petition) 
Filed September 19, 2005 ...................................................................................... 47 
First Amended Petition for Post-Conviction Relief 
Filed September 26, 2005 ...................................................................................... 49 
Respondent's Answer to Petition for Post-Conviction Relief 
Filed October 28, 2005 .......................................................................................... 97 
Scheduling Order 
..................................................................................... Filed December 15, 2005 . 99 
Petitioner's Motion for Summary Judgment and Evidentiary Hearing and 
Memorandum in Support Thereof 
......................................................................................... Filed February 1, 2006 10 1 
Stipulation for Extension of Time for Filing of Respondent's Brief, Petitioner's 
Reply Brief and Resetting of the Motion for Summary Judgment Hearing 
....................................................................................... Filed February 15, 2006 114 
Order for Extension of Time for Filing of respondent's Brief, 
Petitioner's Reply Brief and Restting of the Motion for Summary 
Judgment Hearing 
....................................................................................... Filed February 15, 2006 116 
Respondent's Motion for Summary Disposition 
Filed March 9,2006 ............................................................................................. 117 
Petitioner's Response to Respondent State's Motion for Summary 
Dismissal 
........................................................................................... Filed March 28, 2006 127 
Order Denying State's Motion for Disqualification 
.............................................................................................. Filed May 3 1, 2006 143 
Order Denying Petitioner's Motion for Summary Judgment, Order 
Denying Respondent's Motion for Summary Dismissal, 
and Order Granting Evidentiary Hearing 
.............................................................................................. Filed June 16, 2006 149 
Motion for Order for Transport 
Filed July 16, 2007 ............................................................................................. 157 
Order for Transport 
Filed July 23, 2007 ............................................................................................... 159 
Order Quashing Prior Transport Order 
............................................................................................ Filed August 6, 2007 161 
Order for Transport 
.......................................................................................... Filed August 22, 2007 162 
Order Quashing Prior Transport Order 
.................................................................................... Filed September 14, 2007 163 
Order for Transport 
Filed October 3 1, 2007 ................................................................................... 165 
Petitioner's Brief on the Merits of the Petition for Post-Conviction Relief 
......................................................................................... Filed January 18, 2008 166 
Brief in Opposition to Petition for Post-conviction Relief 
......................................................................................... Filed February 8, 2008 184 
Order (is Granted for an Extension of Time) 
....................................................................................... Filed February 22, 2008 220 
Petitioner's Reply to Respondent's Opposition to Petition for 
Post-Conviction Relief 
........................................................................................... Filed March 13, 2008 222 
Memorandum Decision and Order on Post-Conviction Relief 
.............................................. Filed May 30, 2008 : .............................................. 233 
Notice of Appeal 
Filed July 7, 2008 ................................................................................................. 307 
Clerk's Certificate ............................................................................................... 3 1 1 
.............................................................................. Clerk's Certificate Of Service 312 
INDEX 
Brief in Opposition to Petition for Post-conviction Relief 
Filed February 8, 2008 .................................................................................... 184 
Clerk's Certificate ............................................................................................ 3 1 1 
Clerk's Certificate Of Service ............................................................................ 3 12 
First Amended Petition for Post-Conviction Relief 
Filed September 26, 2005 ...................................................................................... 49 
Memorandum Decision and Order on Post-Conviction Relief 
Filed May 30, 2008 .............................................................................................. 233 
Motion for Extension of Time to File Petitioner's Amended Petition 
Filed June 14, 2005 ............................................................................................... .29 
Motion for Extension of Time to File Petitioner's Arnended Petition 
Filed July 26, 2005 ................................................................................................. 34 
Motion for Extension of Time to File Petitioner's Amended Petition 
Filed August 24, 2005 ........................................................................................... 39
Motion for Extension of Time to File Petitioner's Amended 
Petition 
Filed September 14, 2005 ...................................................................................... 44 
Motion for Extension of Time to File Petitioner's Response 
Filed March 3, 2005 ............................................................................................... 20 
Motion for Extension of Time to File Petitioner's Response 
Filed April 13, 2005 ............................................................................................... 24 
Motion for Order for Transport 
Filed July 16, 2007 ............................................................................................... 157 
Notice of Appeal 
Filed July 7, 2008 ................................................................................................. 307 
Notice of Intent to Dismiss Post-Conviction Relief 
Petition 
Filed December 17, 2004 ....................................................................................... 15 
Order (for Petitioner to File an Amended Petition) 
Filed April 18, 2005 ............................................................................................... 27 
Order (for Petitioner to File an Amended Petition) 
Filed August 25, 2005 ............................................................................................ 42
Order (for Petitioner to File an Amended Petition) 
Filed August 4, 2005 .............................................................................................. 37 
Order (for Petitioner to File an Amended Petition) 
Filed June 15, 2005 ................................................................................................ 32 
Order (for Petitioner to File an Amended Petition) 
Filed March 4, 2005 ............................................................................................... 23 
Order (for Petitioner to File an Amended Petition) 
Filed September 19, 2005 ...................................................................................... 47 
Order (is Granted for an Extension of Time) 
Filed February 22, 2008 ....................................................................................... 220 
Order Denying Petitioner's Motion for Summary Judgment, Order 
Denying Respondent's Motion for Summary Dismissal, 
and Order Granting Evidentiary Hearing 
.............................................................................................. Filed June 16, 2006 149 
Order Denying State's Motion for Disqualification 
Filed May 3 1, 2006 .......................................................................................... 143 
Order for Extension of Time for Filing of respondent's Brief, 
Petitioner's Reply Brief and Restting of the Motion for Summary 
Judgment Hearing 
....................................................................................... Filed February 15, 2006 1 16 
Order for Transport 
.......................................................................................... Filed August 22, 2007 162 
Order for Transport 
Filed July 23, 2007 ............................................................................................... 159 
Order for Transport 
........................................................................................ Filed October 3 1. 2007 165 
Order Granting Stipulation for Extension of Time 
....................................................................................... Filed December 30, 2004 18 
Order Quashing Prior Transport Order 
........................................................................................... Filed August 6, 2007 16 1 
Order Quashing Prior Transport Order 
.................................................................................... Filed September 14, 2007 163 
Petition for Post-Conviction Relief 
Filed November 3, 2004 .......................................................................................... 8
Petitioner's Brief on the Merits of the Petition for Post-Conviction Relief 
......................................................................................... Filed January 18, 2008 166 
Petitioner's Motion for Summary Judgment and Evidentiary Hearing and 
Memorandum in Support Thereof 
..................................................................................... Filed February 1, 2006 1 0  1 
Petitioner's Reply to Respondent's Opposition to Petition for 
Post-Conviction Relief 
........................................................................................... Filed March 13, 2008 222 
Petitioner's Response to Respondent State's Motion for Summary 
Dismissal 
........................................................................................... Filed March 28, 2006 127 
Respondent's Answer to Petition for Post-Conviction Relief 
Filed October 28, 2005 .......................................................................................... 97 
Respondent's Answer to Petition for Post-Conviction Relief 
...................................................................................... Filed November 19, 2004 12 
Respondent's Motion for Summary Disposition 
Filed March 9,2006 .............................................................................................. 1 17 
Scheduling Order 
....................................................................................... Filed December 15, 2005 99 
Stipulation for Extension of Time for Filing of Respondent's Brief, Petitioner's 
Reply Brief and Resetting of the Motion for Summary Judgment Hearing 
....................................................................................... Filed February 15, 2006 114 
Date: 8/6/2008 ~ir@a~dicia l  -9 District Court - Kootenai ~ o u n t e y  
Time: 0535 PM ROA Report 
Page 1 of 4 Case: CV-2004-0008005 Current Judge: John T. Mitchell 
Giovanni Mendiola, Plaintiff vs State Of Idaho, Defendant 
User: LSMITH 
Giovanni Mendiola, Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
NEWC JANUSCH 
JANUSCH 
New Case Filed District Clerk 
Filing: 9SPC - Post Conviction Relief Filing Paid District Clerk 
by: State Receipt number: 0629872 Dated: 





Petition for Post Conviction Relief District Clerk 
Order Denying Petitioner's Motion For Summary John T. Mitchell 
Judgment, Order Denying Respondent's Motion 
For Summary Dismissal, and Order Granting 
Evidentiary Hearing 
NOAP PARKER Notice Of Appearance1 Gary 1 Amendola for District Clerk 
Subject 






Administrative assignment of Judge John T. Mitchell 












Stipulation for Extension of Time John T. Mitchell 
Order Granting Stipulation For Extension of Time John T. Mitchell 
Motion for Leave to Withdraw John T. Mitchell 
Notice Of Hearing John T. Mitchell 
Hearing Scheduled (Motion to Withdraw John T. Mitchell 
02/22/2005 02:OO PM) Walker Office 
Hearing result for Motion to Withdraw held on John T. Mitchell 
02/22/2005 02:OO PM: Hearing Held Walker 
HRHD THORNE 
Amended Order Granting Leave to Withdraw John T. Mitchell ORDR 
AFFM 
THORNE 
SWIGART Affidavit Of Mailing to Giovanni Mendiolal John T. Mitchell 
0310 1 105 
VlCTORlN Motion for Extension of Time to File Petitioner's John T. Mitchell 
Response 
MOTN 






Order John T. Mitchell 
Motion For Extension Of Time to File Petitioner's John T. Mitchell 
Response 
Order John T. Mitchell ORDR 
MOTN 
THORNE 






Order John T. Mitchell 
Motion For Extension Of Time to File Petitioner's John T. Mitchell 
Amended Petition 
ORDR GLASS Order Extending Time for Petitioner to File John T. Mitchell 
Amended Complaint 
MOTN MCCOY Motion for Extension of Time to File Petitioner's John T. Mitchell 
Amended Petition 
#m:? 
Date: 8/6/2008 ~i~@&&dicial -,-c-. *, District Court - Kootenai Count 
.as*' 
User: LSMITH 
Time: 05:35 PM ROA Report 
Page 2 of 4 Case: CV-2004-0008005 Current Judge: John T. Mitchell 
Giovanni Mendiola, Plaintiff vs State Of Idaho, Defendant 
Giovanni Mendiola, Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
Order John T. Mitchell ORDR 
MOTN 
THORNE 
MCCOY Motion for Extension of Time to File Petitioner's John T. Mitchell 
Amended Petition 
ORDR HAMILTON Order RE: time extended to 9/26/05 to file John T. Mitchell 
amended petition by petitioner 
PARKER 
LEITZKE 
First Amended Petition for Post-Conviction Relief John T. Mitchell PETN 
ANSW Respondent's Answer to Petition for John T. Mitchell 
Post-Conviction Relief 
HRSC THORNE Hearing Scheduled (Status Conference John T. Mitchell 




Notice of Hearing John T. Mitchell 
MOTN 
HRHD 
Motion for Production of Transcript John T. Mitchell 
Hearing result for Status Conference held on John T. Mitchell 
1211 512005 04:OO PM: Hearing Held Plaint 
Counsel by phone 
Hearing Scheduled (Motion for Summary John T. Mitchell 




TAYLOR Hearing Scheduled (Court Trial Scheduled John T. Mitchell 
04/25/2006 09:OO AM) Post Conviction Relief 
1 day 
Notice of Trial John T. Mitchell TAYLOR 
TAYLOR 
THOMAS 
Scheduling Order John T. Mitchell ORDR 
MOTN Motion For Summary Judgment And Evidentiary John T. Mitchell 
Hearing And Memoradum In Support Thereof 
Stipulation For Extension of Tlme For File John T. Mitchell 
Respondent's Brief, Petitioner's Reply Brief And 
Resetting of The Motion For Summary Judgment 
Hearing 
THORNE STlP 
Respondent's Motion For Summary Disposition John T. Mitchell MOTN THOMAS 
THORNE 
HUTCHINSON 




Petitioner's Response to Respondent States John T. Mitchell 
Motion for Summary Judgement 
THORNE Hearing result for Motion for Summary Judgment John T. Mitchell 
held on 04/04/2006 04:OO PM: Hearing Held 
THORNE Hearing result for Court Trial Scheduled held on John T. Mitchell 
04/25/2006 09:OO AM: Hearing Vacated Post 
Conviction Relief 
1 day 
MOTN PARKER State's Motion for Disqualification for Cause or John T. Mitchell 
Alternative Voluntary Disqualification Pursuant to 
IRCP 40(d)(2) and (3) and ICR 25(b) and (d) 
AFFD PARKER Affidavit in Support of State's Motion for John T. Mitchell 
Disqualification for Cause or Alternative Voluntary 
Disqualification Pursuant to IRCP 40(d)(2) and 
(3) and ICR 25(b) and (d) 
Date: 8/6/2008 ~ir~*%dicial .4~~s District Court - Kootenai countF: *-- 
Time: 05:35 PM ROA Report 
Page 3 of 4 Case: CV-2004-0008005 Current Judge: John T. Mitchell 
Giovanni Mendiola, Pla~ntiff vs State Of Idaho, Defendant 
User: LSMITH 
Giovanni Mendiola, Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
HRSC THORNE Hearing Scheduled (Motion 05/03/2006 02:30 
PM) 




Notice of Hearing John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
Notice of Hearing 
HRHD Hearing result for Motion held on 05/08/2006 





Order Denying State's Motion For Disqualification John T. Mitchell 
John T. Mitchell Hearing Scheduled (Post Conviction Relief 




Stipulation to reset evidentiary hearing John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
Notice of Hearing 
CONT 
HRSC 
Hearing result for Post Conviction Relief held on 
0111 612007 09:OO AM: Continued 
CLAUSEN Hearing Scheduled (Post Conviction Relief 
0411 712007 09:OO AM) 1 DAY 
John T. Mitchell 
Notice of Hearing John T. Mitchell 
John T. Mitchell 






Stipulation to Continue Evidentiary Hearing 
Hearing result for Post Conviction Relief held on 
0411 712007 09:OO AM: Hearing Vacated 1 DAY 
HRSC CLAUSEN Hearing Scheduled (Post Conviction Relief 
08/21/2007 09:OO AM) 1 Day 






Notice of Hearing John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 





Motion for Transport 
Order to Transport for Post Conviction Hearing 
Order Quashing Prior Transport Order 
Hearing result for Post Conviction Relief held on 
0812112007 09:OO AM: Continued 1 Day 
HRSC BARKER Hearing Scheduled (Post Conviction Relief 
09/25/2007 09:OO AM) 1 day 
John T. Mitchell 
STIP BARKER Stipulation and Order To Continue Evidentiary 
Hearing 





Order to Transport John T. Mitchell 
John T. Mitchell Hearing result for Post Conviction Relief held on 
09/25/2007 09:OO AM: Hearing Vacated 1 day 
HRSC CLAUSEN Hearing Scheduled (Status Conference 
1011 512007 03:30 PM) 
John T. Mitchell 
CLAUSEN 
CLAUSEN 
Notice of Hearing John T. Mitchell 
John T. Mitchell ORDR 
HRHD 
HRSC 
Stipulation and Order to Vacate Evidentiary 
Hearing Date and Reset for Status Conference 
CLAUSEN Hearing result for Status Conference held on 
1011 512007 03:30 PM: Hearing Held 
John T. Mitchell 
CLAUSEN Hearing Scheduled (Status Conference 
1 1/06/2007 02:30 PM) 
John T. Mitchell 
Date: 81612008 ~irG$adicial  District Court - Kootenai ~ o u n t e ;  a* User: LSMITH 
Time: 05:35 PM ROA Report 
Page 4 of 4 Case: CV-2004-0008005 Current Judge: John T. Mitchell 
Giovanni Mendiala, Plaintiff vs State Of Idaho, Defendant 
Giovanni Mendiola, Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
1011 612007 HRSC CLAUSEN Hearing Scheduled (Evidentiary Hearing John T. Mitchell 
1211 812007 09:OO AM) 1 Day 
CLAUSEN Notice of Hearing John T. Mitchell 
1 11612007 HRHD CLAUSEN Hearing result for Status Conference held on John T. Mitchell 
11/06/2007 02:30 PM: Hearing Held 
1211 812007 HRHD CLAUSEN Hearing result for Evidentiary Hearing held on John T. Mitchell 
1211 812007 09:OO AM: Hearing Held 1 Day 
1 11 812008 MlSC BAXLEY Petitioner's Brief on The Merits of the Petition for John T. Mitchell 
Post-Conviction Relief 
111912008 FILE LSMITH New File Created ********** #2********** John T. Mitchell 
2/8/2008 BRIE BAXLEY Brief In Opposition to Petition for Post-Conviction John T. Mitchell 
Relief 
211 112008 ORDR CLAUSEN Order for Transport Back to Department of John T. Mitchell 
Corrections 
2/22/2008 MNET BARKER Motion For Extension Of Time To File Petitioner's John T. Mitchell 
Reply 
OEXT BARKER Order of Extension of Time To File Petitioner's John T. Mitchell 
Reply 
311 312008 MlSC MCCORD petitioner's reply to resp's opposition to petition John T. Mitchell 
for post-conviction relief 
5/28/2008 NOTC CLAUSEN Notice of Delivery of Original Transcript John T. Mitchell 
NOTC CLAUSEN Notice of Delivery of Original Transcript John T. Mitchell 
513012008 MEMO CLAUSEN Memorandum Decision and Order on John T. Mitchell 
Post-Conviction Relief 
71712008 NOTC LSMITH Notice of Appeal John T. Mitchell 
711 712008 BNDC JANUSCH Bond Posted - Cash (Receipt 804237 Dated John T. Mitchell 
711 712008 for 100.00) 
NOTC JANUSCH Notice of Transcript Lodged Julie Foland John T. Mitchell 
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i 
IN THE DISTRICT COURT OF THE FIRS?' JUDICIAL DISTRICT, IN AND FOR 
KOOTENAI COUNTY, STATE OF IDAHO. n o  : - - " ! ; :  r -  
i:Ti t ;;j 
CL - - -  - _  
GIOVANNI MARCELLO MENDIOLA 
. .-*,, 
r 
c . 4  
Petitioner. Case No. 
VS. 
p7, [ ,'&' d/ - J?-TZ>J -' 
PETITION FOR POST- CONVICTION 
RELIEF 
STATE OF IDAHO, 
Respondent, 
The petitioner alleges: 
I .  Place of detention if in custody: Idaho Correctional Center 
2. Name and location of court which imposed Judgmentfsentence: In the District Court of the 
First Judicial District. in and for Kootenai County, State of Idaho 
3. The case number and the offense or offenses for which sentence was imposed: 
(a) Case Number. 003-6008 
(b) Offense Convicted. Second Degree Murder 
4. The date upon which sentence was imposed and the terms of sentence: 
(a) Date of sentence. October 29.2003 
(b) Terms of sentence. 8 years to life in prison 
5. Check whether a finding of guilty was made after a plea: 
(a) Of guilty. No 
(b) Of not guilty. No 
6. Did you appeal from the judgment of conviction or the imposition of sentence? No 
7. State concisely all the grounds on which yoit base your application for post-conviction relief: 
(a) The court appointed attorney was incompetent and had a conflict of interest due to 
the fact that he had previously defended the son of theNg4assigned to my case 
1'2~2 ~ ~ ~ i - i z  i- 
(b) Extortion - My attorney and the District Attorney told me that my brothers would 
lrro to prison for life if I did not plead guilty to second degree murder and that they would find " 
a way to prosecute my two sisters who had nothing to do with this situation 
(c) The judge had no legal basis to accept my plea and give me life in prison when he 
had knowledge of the fact that there was lack of intent 
(d) Conflict of interest - The judge is friend of the deceased's family 
(e) The investigator for my defense relayed information related to my case to the 
Assistant District Attorney 
7he prLSCcdg,5 5011 * I ~ S  "IIIOLVJ w i t h  * ~ j L c c ~ i s ~ 4 i  drdS ~ + , , , ~ i + i ~ ~  
8. Prior to this motion have you filed with respect to this conviction: 
(a) Any petitions in state or federal courts for habeas corpus? No 
(b) Any other petitions, motions or application in this or any other court? 
(c) If you answered "yes" to (a) or (b) state with respect to each petition, motion or 
application the nature of each motion or application and the name and location of the court in 
which each was filed. 
9. If your application is based upon the failure of counsel to adequately represent you, state 
conciseiy and in detail what counsei faiied to do in representing your interests: 
(a) My court appointed attorney failed to defend me until it was too late 
(b) My court appointed attorney lied to me and my family about my case and my 
defense; he told me that this was the best thing to do for me and my family 
(c) My court appointed attorney did not want to defend me during a trial so he 
convinced me to plea to second degree murder 
10. (a) Are you seeking leave to proceed in forma pauperis, that is, requesting the proceeding to 
be at county expense? Yes 
CERTIFICATE OF SERVICE/PZAILING 
C. 
The undersigned / - L!;.~/\/,J,, 
(Print Your Name) 
he mailed, via United States Mailing System, True and Correct copies of the Fore- 
going Documents list below: 
Addressed to the following persons: 
.- 
Hid .  I. 4 ,'T-?d&-& 
C;iE%K, OF /3/& /Auk, - 
329' 11/. G4aes\i Adz. 
7 d 7 .  6 0  ~ D D O  
Respectfully Submitted This 2gBI  day of &!-sjg A-20 o/. 
Idaho Correctional Center 
P.O. Box 70010 
~ o u s  ing Unit 6. /QZ A 
Boise, Idaho 83707 
CERTIFICATE OF SERVICE/MAILING 
(b) Are you requesting the appointment of counsel to represent you in this application? No 
(c) If your answer to either of the above questions was "yes" fill out an affidavit of indigency in 
the form required by the trial court. 
1 1. State specifically the relief you seek. Since I cannot afford to have a trial, I would like to 
change my plea of guilty to second degree murder to involuntary manslaughter. 
12. This petition may be 
STATE OF IDAHO ss. 
COUNTY OF KOOTENAI 
I, Giovanni Marcello Mendiola, being duly sworn upon my oath, depose and say that I have 
subscribed to the foregoing petition; that I know the contents thereof; and thpt/tKe matters and 
allegations therein set forth are true. 
- 
of October, 2004. 
WILLTAM J. DOUGLAS 
F rosecuting Attorney 
50 1 Govt WaylBox 9000 
Coeur d'Alene, ID 83 8 16- 197 1 
Telephone: (208) 446- 1800 
ASSIGNED ATTORNEY: 
WILLIAM J. DOUGLAS and 
LANSING L. HAYNES 
IN THE DISTRICT COURT OF THE FIRST .JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
GIOVANNI M. MENDIOAL, ) 
) CASE NO. CV04-8005 
Petitioner, ) 
) RESPONDENT'S ANSWR 
VS. TO PETITION FOR 
POST-CONVICTION RELIEF 
) 
STATE OF IDAHO 1 
Respondent. ) 
RESPONDENT, STATE OF IDAHO, through the off-ice of the Kootenai County 
Prosecuting Attorney, Lansing L. Haynes, Chef Criminal Deputy Prosecuting Attorney, responds 
to the allegations contained in the above referenced Petition for Post-Conviction Relief filed by the 
Petitioner and states as follows: 
I 
Respondent denies all allegations not specifically admitted herein. 
I1 
Respondent admits the allegations contained in paragraph(s) 1-4, 5(b), 6, 8 and 10 of the 
Petition for Post-Conviction Relief. . 
RESPONDENT'S ANSWER TO PETITION 
FOR POST CONVICT-ION RELIEF: Page 1 
I11 
The Respondent denies the allegations contained in paragraphs 5(a), 7 and 9 of the Petition 
for Post Conviction Relief. 
IV 
Paragraph 1 1 and 12 of the Petition for Post Conviction Relief are the prayer for relief and 




First Afirmative Defense 
The Petition for Post-Conviction Relief fails to state a claim upon whch relief can be 
granted. 
Second Afirrnative Defense 
The Petition for Post-Conviction Relief fails to allege sufficient facts that would vest 
jurisdiction in this Court. 
Respondent, having fully answered all allegations contained in the Petition for Post- 
Conviction Relief filed herein, Respondent hereby respectfully prays as follows: 
1 .) that h s  matter be dismissed for lack of jurisdiction; 
2.) that h s  matter dismissed for failure to state a claim; 
3 .) that this matter be dismissed on its merits; 
4.) that petitioner take nothing by way of the Petition for Post-Conviction Relief 
5.) for such further relief as the Court deems just. 
RESPONDENT'S ANSWER TO PETITION 
FOR POST CONVICTION RELIEF: Page 2 
DATED this \ 8 day of November, 2004. 
WLLIAM J. DOUGLAS 
Prosecuting Attorney for 
Kootenai County, Idaho 
L-s,',., Ww- 
LANSING I~"~-IAYN~s, Chef Criminal 
Deputy Prosecuting Attorney 
CERTIFICATE OF MAILING 
I hereby certify that on the I g d a y  of '=+)? ,2004, a true and correct copy 
of the foregoing was caused to be mailed or sent interoffice mail to: 
GARY AMENDOLA, 702 N. 4m STREET, SUITE 200, COEUR D'ALENE, ID 838 14 
RESPONDENT'S ANSWER TO PETITION 
FOR POST CONVICTION RELIEF: Page 3 
STATE OF IDAE-I0 ) 
Co~~n ty  of I<OOTEKAI~ 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
) 
GIOVANNI MENDIOLA, 1 Case No. 
1 
CV 2004 8005 
Petitioner, ) 
VS. 
STATE OF IDAHO, 
1 
) 





GIOVANNI MENDIOLA filed a Petition for Post-conviction Relief on November 
3,2004. GIOVANNI MENDIOLA was sentenced in the underlying criminal matter, Kootenai 
County Case CRF 2003 6008, on October 29,2003, as follows: 
Eight years fixed followed by an indeterminate term of life, for a total term not to exceed 
life and a fifty thousand dollar ($50,000.00) fine. Court costs and fees of eighty-eight 
dollars and fifty cents ($88.50). Credit was gven for two hundred fourteen (214) days 
served. 
STANDARDS FOR POST-CONVICTION SUMMARY DISPOSITION 
The civil nature of post-conviction proceedings and the differences between the pleading 
and summary judgment standards in ordinary civil actions and post-conviction proceedings are 
delineated in Efassett v. State, 127 Idaho 3 13,3 16,900 P.2d 221,224 (Ct. App. 1995) where in the 
court in part stated: 
Rather, an application for post-conviction relief must be verified with respect to 
facts within the personal knowledge of the applicant, and affidavits, records or other 
Notice Of Intent To D~smiss Post-Conviction Relief Petition 
evidence stipportiilg its allegations n~tist be attached or the application must state 
why such supporting evidence is not included with the petition. 1.C. $19-3903. In 
other words, the application must present or be accon~panied by admissible evidence 
supporting its allegat~ons, or the appl~cation will be subject to dism~ssal. 
. . . 
Sunmlary disnlissal is permissible only when the applicant's evidence has raised no 
gentiine iss~ie of material fact which, if resolved in the applicant's favor, would 
entitle the petitioner to the requested relief. If such a factual issue is presented, an 
evidentiary hearing must be conducted. (Citations omitted). Summary dismissal of 
a petition for post-conviction relief may be appropriate, however, even where the 
state does not controvert the applica~~t's evidence, for the court is not required to 
accept either the applicant's mere conclusory allegations, unsupported by admissible 
evidence, or the applicant's conclusions of law. (Citations omitted). 
Unless admissible evidence is presented or accompanies an application for post-conviction 
relief, the application is subject to dismissal. fissett, 127 Idaho at 316, 900 P.2d at 224. A short 
and plain statement of the claim while adequate in a normal civil proceeding is not, by itself 
sufficient in an application for post-conviction relief. Id. The petitioner's unstipported assel-tions of 
misconduct and incompetence related to defenses and prosecution attorneys and this court amount 
to conclusory statements, unsupported by admissible evidence and, therefore, are subject to 
summary dismissal. I.C. 5 19-4906(b). 
In Brown v. State 137 Idaho 529, 50 P.3d 1024 (Ct. App. 2002), the Court of Appeals noted 
that an application for post-conviction relief was an appropriate method to present a claim of 
ineffective assistance of counsel. The court then described the nature of a claim of ineffective 
assistance of counsel, stating; 
In order to prevail on such a claim, an applicant must demonstrate both that his 
attorney's performance was deficient and that the applicant was prejudiced by the 
deficient representation. To show deficient performance, an applicant must 
overcome the strong presumption that counsel's performance was adequate by 
demonstrating that counsel's representation did not meet objective standards of 
reasonableness. If a defendant succeeds in establishing that counsel's performance 
was deficient, he must also prove the prejudice element by showing a reasonable 
probability that, but for the attorney's defective perfonnance, the outcome of the 
criminal case would have been different. 
Notice Of tntent To Dismiss Post-Conviction Relief Petition 
137 Idaho at 532,50 P.3d at 1028 (Ct. App. 2002) (citations omitted). 
IT IS ORDERED, pursuant to I.C. 8 19-4906. that GIOVANNI MEfu'DIOLA's petition 
shall be dismissed on Jantla~y 10, 2005, iunless prior to 10:OO o'clock a.m. on said date GIOVANNl 
MENDIOLA shall file a reply showing some argtlable basis for relief. 
Dated this \ 7% day of December, 2004. 
CERTIFICATE OF MAILING 
I hereby certify that on the day of December, 2004 a true and correct copy of the foregoing was mile$, postage prepaid, 
or sent by interoffice mail or 
Gary Amendola Kootena~ County Prosecuting 
702 N. 4th St., Suite 200 Attorney CLERK OF THE DISTRICT COURT 
Coeur dlA1ene, ID 83814 FAX 208-446-1 833 KOOTENAI COUNTY 
208-765-1 046 
Deputy 
Not~ce Of Intent To Dism~ss Post-Conviction Relief Petition 
Gary I. Amendola 
WALKER RINES AMENDOLA ANDERSEN & DOTY, PLLC J 
702 N, 4th Street, Suite 200 
Coeur dsAlene, ID 83814 
Telephone: (208) 664-8225 
Facsimile: (208) 765-1046 
ISBN: 4872 
Attorneys for Petitioner 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
GIOVANNI MENDIOLA, 
v .  
STATE OF IDAHO, 
Respondent. 
CASE NO. CV-04-8005 
ORDER GRANTING 
STIPULATION FOR 
EXTENSION OF TINE 
Based on the Stipulation for Extension of Time, the Court 
being advised that the State of Idaho has no objection to the 
Motion, and the Court being otherwise advised, 
ORDER GRANTING STIPULATION FOR EXTENSION OF TIME -1 
G:\Mendlola, Glovannl\Plead\Order for Extenslon.wpd 
ORIGINAL 
IT IS ORDERED that the Petitioner has until March 10, 
2005 at 10:00 am to respond to the Court's Notice of Intent to 
Dismiss Post-Conviction Relief Petition. 
3 
DATED this 7 day of December, 2004. 
/~ohf; Mitchell 
L 
Dis rict Judge LJ 
CERTIFICATE OF SERVICE 
I CERTIFY that on the day of December, 2004, I 
caused to be served a true and correct copy of the foregoing 
by the method indicated below, and addressed to the following: 
GARY AMEN DOLA [ ] U.S. Mail 
WALKER AMENDOLA ANDERSEN & [ ] Hand Delivered 
DOTY, PLLC [+-csimile to: 7 65-1046 
702 N. 4TH, STE 200 [ 1 Overnight Mail 
COEUR D' ALENE, ID 83814 
KOOTENAI COUNTY PROSECUTOR [ ] U.S. Mail 
501 GOVERNMENT WAY [ ] Hand Delivered 
P.O. BOX 9000 [ ~ a c s i m i l e  to:446-1833 
COEUR D'ALENE, ID 83816-9000 [ ] Overnight Mail 
ORDER GRANTING STIPULATION FOR EXTENSION OF TIME -2 
G:\Mendrola, Glovannr\Plead\Order for Extension.wpd 
ANDREW PARNES, ISB #4110 
Attorney a t  Law 
1 60 Second Street East, Suite 2 16 
Post Office Box 5958 
Ketchurn, Idaho 83340 
Telephone: 203-726- 10 10 
Facsimile: 208-726- 1 187 
Attorney for Petitioner 
Tiu THE DISTRlCT COURT OF THE FIRST JUDIClAL DISTRICT 
GlOVANNT MARCELLO MENDIOLA, ) 
1 
Petitioner, 1 Case No. CV 04-8005 
1 
vs. 1 MOTION FOR EXTENSION 
) OF TIME TO FILE 
THE STATE OF IDAHO, 1 PETITIONER' S RESPONSE 
1 
Respondent, 1 
Giovanni Marcello Mendiola, petitioner herein, by and through his attorney of 
record, hereby requests an extension of time of forty-five days to and including April 25, 
2005, to fife an amended petition in this matter, 
Good cause exists for this request for the following reasons: 
1.. Prior counsel, Gary Amendola, has been permitted to wi.thdraw as counsel 
of record in this matter. 
2. Undersigned counseI has just been retained to represent Mr. Mendiola in 
&is matter. Counsel has received approximately six thousand pages of 
material which must be reviewed. In addition, counsel must order the 
transcript of the plea and sentencing hearings in this case which have not 
previously been prepared. 
3. Counsel has spoken with Lansing Haynes of the Kootenai County 
Prosecutor's office who represents the respondent in this case. He has no 
objection to this request. 
Werefore, it is requested that the Court issue an order extending the time to file 
an amended petition to and including April 25,2005. 
DATED: March 3,2005. 
Attorney for Petitioner 
MOTION FOR EXTENSION OF TIME TO FlLE PETITIONER'S RESPONSE Page 2 
(-' f ? .'I 
J L  i 
CERTIFICATE OF SERVICE 
I hereby certify that on the March 3,2005, I semed the foregoing Mot~on 
For Extension of Time to File Petitioner's Response upon the pa* named belonr by 
placing a true and correct copy thereof in the United States mail, postage prepaid, 
ad.drcssed as follows: 
Lansing L. Haynes 
Kootenai County Prosecutor's Office 
P.O. Box C9000 
Coeur d' Alene, ID 838 1 6-9000 
By depositing a copy of the same in the United States mail, postage prepaid, at the 
post office at Ketchurn, Idaho. 
By hand delivering a copy of the same to the office of said attorney at his office in 
Coeur d' Alene, Idaho. 
1/ By sending a facsimile capy of the same to said attorney at his facsimile number: 
1-208-446- 1833. 
- 
Rebecca B. Dittmer 
MOTION FOR EXTENSION OF TIME TO FILE PETITIONER'S RESPONSE Page 3 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
GTOVANNI MARCELLO MENDIOLA, ) 
Petitioner, ) 1 Case No. CV 04-8005 
VS. ) ) O.RDER 
) 





Upon Motion by Petitioner herein, and Good Causc Appearing, 
TT IS HEREBY ORDERED that the time for Petitioner to file an amended petition 
is extended to and including April 25, 2005. 
Dis ict Judge u 
ANDREW PARNES, JSB #4110 
Attorney at Law 
Z 60 Second Street East, Suite 2 16 
Post Office Box 5985 
Ketchurn. Idaho 83340 
Telephone: 205-726- t 010 
Facsimile: 205-726-1 157 
Attorney for Petitioner 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRTCT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
GIOVANNI MARCELLO MENDJOLA. ) 
1 
Petitioner, 1 Case No. CV 04-8005 
) 
VS. 1 MOTTON FOR EXTENSION 
1 OF TIME TO FILE 




Giovanni Marcello Mendiola, petitioner herein, by and through his attorney of 
record, hereby requests an extension of time of sixty (60) days to and including June 24, 
2005, to file an amended petition in this matter. 
Good cause exists for this request for the following reasons: 
1 .  Undersigned counsel has reviewed approximately six thousand pages of 
material. In addition, counsel has received the transcript of the plea and 
sentencing hearings in this case 
2 .  Counsel must complete his investigation, consult with expert witnesses. and 
continue his research on the petition. Counsel will be able to complete this 
work within ehe requested sixty (60) day extension .. 
3. Counsel has spoken with Lansing Haynes ~f the Kootenai County 
Prosecutor's office who represents the respondent in this case. He has no 
objection to this request. 
\VIEREFORE, it is requested that the Court issue an order extending the time to 
file an amended petition to and including June 24, 2005+ 
DATED: April 13,2005. 
Atlorney for Peti tioaer 
MOTION FOR EXTENSION OF TIME TO FILE PETITIONER'S RESPONSE Page 2 
CERTIFICATE OF SERVICE 
I herehy certify that on the April 13,2005, I served the foregoing Motion 
For Extension of Time to File Petitioner's Response and Proposed Order upon the party 
named below by placing a true and correct copy thereof in the United States mail, postage 
prepaid, addressed as follows: 
Lansing L. Haynes 
Kootenai County Prosecutor's Ofice 
P.O. Box C9000 
Coeur d' Alene, ID 838 16-9000 
Rebecca B. Dittmer 
MOTION FOR EXTENSION OF TIME TO FILE PETITTONER'S RESPONSE Page 3 
r-' J ,- :,: 6 
IN THE DISTRICT COURT OF THE FIRST 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
GIOVANNI MARCELLO MENDIOLA, ) 
vs. 
1 




TI33 STATE OF IDAHO, 1 
1 
Respondent. 1 
Upon Motion by Petitioner herein, and Good Cause Appearing, 
IT IS HEREBY ORDERED that the time for Petitioner to file an amended petition 
is extended to and including June 24,2005. 
DATED: April ~7':2005. 
CERTIFICATE OF SERVICE 
T hereby certify that on the $/-.-=/-ib? . I senred the foregoing 
ORDER on the parties named below by placing a true and correct copy thereof in the 
United States mail, postage prepaid, addressed as follows or by faxing copies to the 
numbers below: 
Lansing L. Haynes 
Kootenai County Prosecutor's Office 
P.O. Box C9000 
Coem d' Alene, ID 83 8 16-9000 
Fax: 298-446 1 833 
Andrew Parnes 
P.O. Box 5988 
Ketchurn, ID 83340 
Fax: 208-726- 1 187 
CIerk of the Court 
UU) I-+: L U W J  id. LL  iwaiiolls: 
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AKDREU' PARNES, ISB $4 1 1 0 
~iltorney at Law 
i 60 Second Street East. Suite 216 
Post Office Box 5988 
Ketchurn, Jdaho 83340 
Telephone: 208-726- 10 1 0 
Facsimjlc: 208-726- 1 187 
Attontey for Petitioner 
IN THE DISTRICT COURT OF THE FIRST JUDTCIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE c o m n  OF KOOTENAI 
GIOVANNT MARCELLO MENDIOLA, 
Petitioner, 1 1 Cast No. CV 04-8005 
) 
VS . 1 MOTION FOR EXTENSrON 
1 OF TIME TO FILE 
THE STATE OF IDAHO, 1 PETITIONER'S AMENDED 
) PETITION 
Respondent. 1 
Giovanni Marcello Mendiota. Petitioner herein, by and through his attorney of 
record, hereby rcquests an extension of time of thirty-five (35) days to and including 
July 29,2005, to file an amended petition in this matter. 
Good cause cxists for this request for the following reaTons: 
I .  Undersigned counsel has reviewed approximately six thousand pages of 
material. In addition, counsel lias received the transcript of the plea and 
MOTION FOR EXTENSION OF TME TO FILE PETITIONER'S AMENDED PETITION 1 
PAGE !33..;@6 
sentencing hearings i11 this case, 
2 .  Counsel needs additional time to complete his invcstigalion, consult with 
expert witnesses, and continue his research on the petition. Counsel has 
made substantial progress but needs ihe additional time because of the press 
of other work in capital cases. Since the last extension, counsel has filed 
replies regarding certiorari petitions in the United States Supreme Court in 
Leavin v. Arave and Porter 12. Ara1.e. In addition. a Reply Brief in Lanwrd 
v. Ai.ave is currently due on July 1, 2005 in the Ninth Circuit Court of 
Appeals. 
3. Counsel has spoken with Lansing Haynes o f  thc Kootenai County . 
Prosecutor's office who represents the respondent in this case. Ile has no  
objcctioi~ to this request. 
WHEREFORE, it is requested that the Court issue a.n order extending the time to 
file an amended petition to aild including July 29,2005. 
DATED: Junc 14,2005. 
A t3orncy for Petitioner 
kfOTION FOR EXTENSION OF TDlE TO FILE PETTTIONER'S AMENDED PETITION 2 
- 4 '  ' ; 
$ .) - 
PAGE 84/86 
CERTIFICATE OF SERVICE 
I hereby cel-tltify that on the June 14,2005. 1 scl-vrd the foregoing &$lotion 
For Extension of Time to File Petitioner's Amended Petition and Proposed O~der  upon 
the party named below by sending a t r ue  and correct copy thereof by facsimile to t11e 
number indicated. below: 
Lansing L. Haynes 
Kooteilai County Prosecutor's Office 
P.O. Box C9000 
Coeur d'Alene, ID 838 16-9000 
Facsimild Number 208-346-1 833 
&I4 d. &&* 
Rebecca B. Dither 
MOTION FOR EXTENSION OF T'ME TO FILE PETITIONER'S AMENDED PETITION 3 
UO: A'*; I U U ; I  J.J. LYJ L W d ~ L b l l ~ 3  i 
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IN THE DISTfUCT COURT OF THE 
OF THE STATE OF IDAHO, IN AND FOR THE C:OUNTY OF KOOTENAI 
GIOVANNT MARCELLO MENDTOLA. ) 
VS. 
Petitioner, 1 Case No. CV 04-5005 
) 
1 ORDER 




Upon Motion by Petitioner herein. and Good Cause Appearing, 
IT IS HEREBY ORDERED that the time for Petitioner to file an amended petition 
is extended to and including July 29,2005. 





CERTIFICATE OF SERVTCE 
I hereby certify that on .Imlc /-5,2005, I served a true and correa copy of 
the within and foregoing ORDER on the folIo\vjng persons by placing a true and correct 
cornr thereof in the United States mail, postage prepaid, addressed as follows, or by faxing 
u 
copies to the numbers indicated bclow: 
Lansing L. Haynes 
Kootenai County Prosecutor's Office 
P.O. Box C9000 
Coeur d'A1ene; ID 538 16-9000 
Facsinlile Number 208-446-1 833 
Andrew Panles 
Attorney at Law 
P.0, Box 5988 
Ketchurn, ID 83340 
Facsimile Xumber 208-726- 1 187 
PAGE c32."@5 
,4ATDRE W PARNES, I S B  #4 1 10 
Attorney at Lau: 
I 60 Second Street East, Suite 2 16 
Post Office Box 5988 
Retchurn, Idaho 83340 
Telephone: 208-726- 10 10 
Facsimile: 208-726- 1 187 
Attorney for Petitioner 
IN THE DISTRICT COURT OF THE FTRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IX AND FOR THE COUNTY OF KOOTENAl 
GfOVANNI MARCELLO MENDIOLA, 1 
Petitioner, 
) 
1 Case No. CV 04-8005 
1 
VS. 1 MOTION FOR EXTENSION OF 
1 TIME TO F E E  PETITTONER'S 
THE STATE OF IDAHO, 1 AMENDED PETITION 
1 
Respondent. 1 
Giovanni Marcello Mendiola, Petitioner herein, by and through his attorney of 
record, hereby requests an extension of time o f  thirty-one (3 1) days to and including 
August 29, 2005, to fife an amended petition in this matter. 
Good cause exists for this request for the following reasons: 
1. Undersigned counsel has reviewed approximately six thousand pages of 
material. In addition, counsel has received the transcript o f  the plea and 
sentencing hearings in this case. 
MOTION FOR EXTENSION OF TIME TO FILE PETITTOh'TER7S AMENDED PETITION 1 
2. Counsel needs additional timc to complete I~is investigation, consult wit11 
expert witnesses, and continue his resemh on the petition. Counsel has 
made substantial progress but needs the additional time because of the press 
of other work in capital cases. Since the last extension, counsel has filed 
a Reply Brief in Lanybrd v. Arave in the Ninth Ci~cuit Court of Appeals. 
Uildersigned counsel has no other appellate briefs due before the end of 
Aujpst. Xn addition, undersigned counsel was out o f  the office last week 
attending his mother's 90" birthday celebration on the E a t  Coast. 
3. Counsel has spoken with Lansing Haynes of  the Kootenai County 
Prosecutor's office who represents the respo~ldent in this case. He has no 
objection to this request. 
WHEREFORE, it is requested that the Court issue an order extending the timc to 
file an arnendcd petition to and including August 29,2005. 
DATED: July 26,2005. 
Attorney for Petitioner 
MOTION FOR EXTEXSION OF TIME TO FTLE PETITIONER'S AMENDED PETTTXON 2 
u ; ;  ~ b i  L U U ~  10. U3 L U O  t LOL L 0 i )-~IYJ.J~~~:' I t i l ~ t ~ i ~  rnut U 4 i  t3b 
CERTIFICATE OF S E R V I E  
I hereby certiry that on the July 26. 2005, I sewed the foregoing Motion For 
Extension of Time to File Petitioner's Amended Petition and Proposed Order upon the 
p a y  named below by sending a true and correct copy thereof by facsimile to the number 
indicated below: 
Lansing L. Haynes 
Kootenai County Prosecutor's Office 
P.O. Box C9000 
Coeur d7Alene, ID 838 16-9000 
Facsimile Numbcr 208-446-1833 
MOTION FOR EXTEXSION OF TWLE TO FJLE PETITTONER'S AMENDED PETTITON 3 
r' f: id, 
rJ i i L U :  L U U J  J.U. U J  L U O  i i O i i O  i 
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GIOVANNI MARCELLO MENDIOLA, 1 
1 
Petitioner, 1 Case No. CV 04-8005 
VS. 






Upon Motion by Petitioner herein, and Good Cause Appearing. 
IT IS HEREBY ORDERED that the time for Petitioner to file an anended petition i s  
extended to and including August 29,2005. 
CERTIFT-CATE OF SERVICB 
-, 
iu I,iY, * 
I hereby certify that on -3dy 9 ,2005,1 served a tnle and correct copy of 
the hvi thin and foregoing ORDER on the following persons by placinz a bu e and correct 
copy thereof in h e  United States mail, postage prepaid. addressed as follo~vs, or by faxing 
copies to the numbers indicated below: 
Lansing L. Haynes 
Kootenai County Prosecutor's Office 
P.O. Box C9000 
Coeur d'Aiene, ID 838 16-9000 
Facsimile Kurnber 208-446-1 833 
Andrew Parnes 
Attorney at Law 
P.O. Box 5985 
Ketchurn, ID 83340 
Facsimile Number 208-72 
+PU.JK~I ,~J  ~ - 4 Y k b  PAGE !?I?.., ?i; 
ANDREViT PARYES, TSB #4 1 10 
Attorney at Law 
I GO Secoi~d Street East, Suite 216 
Post Office Box 5988 
Ketchum, Idaho 83340 
Telephone: 208-726- 10 1 0 
Facsimile: 208-726-1 187 
Attorney for Petitioner 
IN THE DISTRICT COURT OF THE FIRST JUDTCIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAT 
GIOVANNI MARCELLO MENDIOLA, 1 
1 
Petitioner, 1 Case No. CV 04-8005 
I 
VS. 1 MOTION FOR EXTENSION OF 
1 TlEvfE TO FILE PETITIONER'S 
THE STATE OF IDAHO, 1 AMENDED PETITION 
1 
Respondent. 1 
Giovmni Marcel10 Mendiola, PetiCioner herein, by and through his attorney of 
record, hereby requests an extension of time of twenty-one (21) days to and including 
September 19, 2005, to file an amended petition in this matler. 
Good cause exists for this request for the following reasons: 
1. Undersigned counsel has reviewed approxirnae1.y six thousand pages of 
material. Tn addition, counsel has received the transcript of the plea and 
sentencing hearings in this case. 
MOTION FOR EXTENSION OF TTME TO FTLE PETITTONER'S AMENDED PETITION 1 
PAGE @3.;'@6 
2. Counsel needs additional time to cornpiete his investigation, consult with 
expert witnesses, and continue his research on the petition. Coutlsel has 
made substantial progress but is  awaiting coinpletion of part of the 
jni.estigation which will be concluded within the next two weeks. 
3. Counsel has spoken with Lansing Hajnes of the Kootnlai County 
Prosecutor's office who represents the respondent in this case. HE has no 
objection to this request. 
U'HEREFORE, it is requested that the Court issue an ordcr extending the time to 
file an ainended petition to and including September 19, 2005. 
DATED: August 24,2003. 
Attorney for Peri tioner 
MOTION FOR EXTENSTON OF TIME TO FILE PETITIONER'S AMENDED PETITIOX 2 
PAGE @4:''@6 
CERTIFICATE OF SERVICE 
T hereby ccrtify that on the August 24,2005, 1 sewed the foregoing Motion 
For Extension of Time to File Petitioner's Amended Petition and Proposed Order upon the 
party named below by sending a true and correct copy thereof by facsimile to the number 
indicated below: 
Lansing L. Haynes 
Kootenai county Prosecutor's Office 
P.O. Box C9000 
Coeur d'Alene, ID 838 1 6-9000 
Facsimile Number 208-446- 1833 
MOTION FOR EXTENSION OF TIME TO FILE PETITIONER'S AMENDED PETITION 3 
: i 4  
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF TNE STATE OF IDAHO, TN AND FOR THE COUNTY OF KOOTEN4I 
GIOVANNT MARCEL.LO MENDIOLA. ) 
Petitioner, 
THE STATE OF IDAHO, 
1 







Upon Motion by Petitioner herein? and Good Cause Appearing, 
IT  IS HEREBY ORDERED that the time for Petitioner to Ele an amended petition is 
extended to and including Septemberl9,2005. 
DATED: ~ u ~ s t  ~ _ S o o j .  
Distri t Judge u 
ANDEE!a,I P A R N E S  P A G E  Oh.'O6 
CERTIFTCATE OF SERVl CE 
- 
I hereby certify [hat on ~u~ust,>,<, 2005,l served a true and correct copy 
of the within and foregoing ORDER on the following persons by placing a true and correct 
copy thereof in the United States mail, postage prepaid, addressed as follows, or by faxing 
copies to tile numbers indicated below: 
Lansing L. Haynes 
Kootenai County Prosecutor's Office 
P.O. Box C9000 
Coeur d' Alene, If3 838 16-9000 
Facsimile Number 208-446- 1833 
Attorney at Law 
P.O. Box 5985 
Ketcbum, ID 83340 
Facsirnilc: Number 208-726-1 157 
I-tNiDREW PARNES, TSB #4110 
14ttomey at Law 
160 Second Street East, Suite 216 
Post Office Box 5988 
Ketchurn. Idaho 83340 
Telephone: 205-726- 101 0 
Facsimile: 208-726- 1 187 
Attorney for Petitioner 
IN THJ2 DXSTRTCT COURT OF "T FIRST JUDICIAL DISTRICT 
OF THE STATE OF TRAHO, IN AND FOR 'Tm COUNTY OF KOOTENN 
GIOVANNI MARCELLO MENDIOLA, ) 
1 
Petitioner, ) Case No. CV 04-8005 
) 
I vs. 1 MOTION FOR EXTENSTON 
1 OF TIME TO FILE 




Giovanni Marcello Mendiola, Petitioner herein, by and through his attorney of 
record, hereby rdquests an extension of time of sewn (7) days to and including 
September 26, 2005, to file an amended petition in this mattes. 
Good cause exists for this request for the following reasons: 
1. Undersigned counsel has reviewed approximately six thousand pages of 
material. In addition, counsel has received the transcript of the plea and 
MOTTON FOR EXTENSION OF TIME TO FEE PETITIONER'S AMENDED PETITION I 
sentencing hearings in this case. 
2. Counsel is awaiting completed alfidavits and will file t l ~  amended petitloll 
upon receipt of tl~ose affidavits. 
3. Counsel has spoken with Lansing Haynes of the Kootenai County 
Prosecutor's office who represents the respondent in this case. He has no 
objection to this request. 
WHEREFORE, it is requested theat the Court issue an order extending the time to 
file an amended petition to and including September 26,2005. 
DATED:! September 14,2005. 
Attorney for Petitioner 
MOTlON FOR EXTENSION OF TIME? TO FILE PETITIONER'S AMEhVED PETITION 2 
Y ' ! G  
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CERTIFICATE OF SERVICE 
i hereby certify that on the September 14, 2005,J served the foregoing 
Motion For Extension of Time to File Pehtioner's Amended Petition and Proposed Order 
upon the party named bclow by sending a true and correct copy thereof by facsimile to the 
number indicated below: 
Lansing L. Haynes 
Kootetlai County Prosecutor's Office 
P.O. Box C9000 
Coeur d' Alene, TD 838 16-9000 
FacsimiIe Number 208-446- A 833 
MOTION FOR EXTENSION OF TIME TO FILE PETITIONER'S AMENDED PETITION 3 
;i; 
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TX TI= DTSTRICT COURT OF THE FIRST .TCT~>JCXAL~D 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
GIOVANNI MRCELLO MENDIOLA, 1 
1 






THE STATE OF IDAHO, 1 
Respondent. 1 
Upon Motion by Petitioner herein, and Good Cause Appearing, 
IT IS HEREBY ORDERED that the time for Petitioner to file an amendcd petition 
is extended to and including September 26,2005. 
D.4TED: September \by 2005. 
Jfin Mitchell 
istrict Judge u 
CERTIFICATE OF SERV]_CE 
4 r 
T hereby certify that on September k!--.. 2005; 1 served a true and correct 
copy of the within and forcgoing ORDER on the following persons by placing a tmc md 
coi-rect copy thereof in the United Statcs mail, postage prepaid, addressed as follows, or 
by faxing copies to tbc numbers indicated below: 
Lansing L. Hajnes 
Kootenai County Prosecutor's Office 
P.O. Box C900Q 
Coeur d'Alene, ID 838 16-9000 
Facsimile Number 208-446- 1833 
Andrew Parnes 
Attorney at Law 
P.O. Box 5938 
Ketchurn, ID 83340 
Facsimile Number 208-726-1 187 
ANDREW PARNES, ISB #4110 
Attorney at Law 
160 Second Street East, Suite 216 
Post Office Box 5988 
Ketchum, Idaho 83340 
Telephone: 208-726- 10 10 
Facsimile: 208-726- 1 187 
Attorney for Petitioner 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
GIOVANNI MARCELLO MENDIOLA, 1 
1 
Petitioner, 1 Case No. CV 04-8005 
1 
VS. 1 FIRST AMENDED PETITION 
1 FOR POST-CONVICTION 
THE STATE OF IDAHO, 1 RELIEF 
1 
Respondent. 1 
Petitioner, Giovanni Marcello Mendiola, hereby alleges as follows: 
1. Petitioner is incarcerated in the Idaho Correctional Center, Boise, Idaho. 
2. Petitioner is incarcerated pursuant to a judgment and sentence imposed in the 
District Court of the First Judicial District, in and for the County of Kootenai, State of 
Idaho. 
3. The case number and the offense for which sentence was imposed are as follows: 
A. Case number: CR-03-6008. 
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B. Second degree murder, pursuant to I.C.$$ 18-4001 and 4003(g). 
4. Sentence was inlposed on October 29, 2003, and Petitioner received a sentence 
of life with eight years fixed. 
5. Sentence was imposed after Petitioner entered a guilty plea pursuant to North 
Carolina v. Alford, 400 U.S. 25 (1970), on August 27, 2003. 
6. Petitioner did not appeal from the conviction and sentence. 
7.  The grounds on which Petitioner bases his application for post-conviction relief 
are as follows: 
A. The Plea of Guilty Was Not Freely and Voluntarily Entered and the Trial 
Court Failed to Establish that the Plea Was Voluntarily Entered. 
Petitioner, along with two of his brothers, was charged with a number of offe'nses 
including the murder of Brendan Butler. Petitioner entered a plea of guilty to the second 
degree murder of Brendan Butler, solely because the prosecutor agreed not to prosecute 
Petitioner's sisters and to offer Petitioner's brothers lesser charges. As a result of 
Petitioner's plea, his brothers were offered pleas to an accessory charge and sentenced to a 
period of retained jurisdiction. His sisters were not prosecuted. 
Petitioner was not in fact guilty of the second degree murder charge, and the entry 
of his guilty plea was not voluntary but was entered solely to protect his family from 
greater charges. 
At the time the guilty plea was entered, the trial court did not properly examine 
Petitioner to determine if the plea was in fact freely and voluntarily entered. The transcript 
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of the entry of the plea is attached hereto as Exhibit 1. The plea was taken pursuant to a 
joint offer to several co-defendants; the trial court did not establish that the plea was in hc t  
voluntary and that the promise of leniency to others was not a significant consideration in 
the petitioner's decision to plead guilty. 
The Court: Okay. Have there been any threats of any kind upon you to get 
you to enter this plea? 
The Defendant: Not - not threats but just, um - I don't know how to say it. 
Just - I'm just trying to take advantage - trying to salvage 
whatever is left of my family. That's what's making me agree 
to this. I don't know if that makes sense. 
The Court: Okay. Well, I need to know if anyone has threatened you in any 
way to get you to enter this plea. 
The Defendant: Not - not like physically or anything like that. 
The Court: Okay. And then I need to find out how you feel that there 
may be threats against you. 
The Defendant: Well, it's not against me. It's like toward my family. If 
I don't agree to this, my brother's lose their - how do I say - 
their plea agreements, and I'm not ready to take their fathers 
away from my nephews and nieces and my sisters. 
The Court: Okay. You understand that - 
The Defendant: I'm agreeing - I'm agreeing a hundred percent, but I'm 
just putting it on record the only reason I'm doing this is 
because I'm trying to save my family, you know, at least what's 
left of it. Better one go down than four of us. 
The Court: And, uh, do you feel that you are h l ly  informed in making that 
decision? 
The Defendant: Excuse me? 
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The Court: Do you feel that you're fillly informed in making that decision? 
The Defendant: Yes. sir 
The Court: Other than the fact that if you weren't to go along with this 
agreement that the prosecution on your brothers' cases would 
continue, have there been any threats? 
The Defendant: No, sir. 
Exhibit 1, pp. 12-14. 
The Court: Do you feel that you are making this plea freely and 
voluntarily? 
The Defendant: It's hard to say. I mean, I'm doing it wilfully, but I feel like 
I'm cornered. I know - I understand I got a choice to take it to 
trial, but then my brothers lose their deals. I can't do that to 
my mama, so I understand. I just want closure. I just want to 
get this over with. 
Exhibit 1, p. 16. 
In this case, the sole reason for the entry of the plea was the benefit to Petitioner's 
family members and thus was a significant factor in the entry of the plea. But for this 
pressure, Petitioner would not have entered his plea of guilty. Indeed, trial counsel stated 
that the plea was made against counsel's advice. 
My advice to Giovanni was to not plead to this. I told him and I still believe 
I thought the worst he would do in a jury trial was manslaughter, but it's his 
life, it's not mine. It's his decision, it's not mine, and he made the decision 
he felt would protect his family, not expose his sisters to the threat of 
indictment or prosecution that was being made. He would've done anything 
to avoid his sisters being involved in this, and that threat was on the table, 
and now the threat's gone because he entered the plea over the advice of his lawyer. 
Exhibit 2, Transcript of Sentencing Hearing held on October 29, 2003, pp. 21-22. 
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Because the plea was not entered voluntarily, the conviction must be set aside. 
B. At the Time the Plea Was Entered, the Trial Court Failed to Establish 
that there Was a Factual Basis for the Alfot-d Plea. 
Petitioner entered his guilty plea to the charge of second degree murder pursuant to 
an Alford plea. Exhibit 1, pp. 5-6, 17. Because this was an Alford plea, the court must find 
that there is a strong factual basis to support the entry of the plea as the defendant is not 
admitting that the crime was in fact committed. While the trial court was aware of this 
requirement, the trial court did not properly make this finding before accepting the plea. 
The trial court had not read the transcript of the grand jury proceedings before accepting 
the plea. See, Exhibit 1, p. 17.' In fact, the "factual finding" was based solely on a 
stipulation from counsel "that the grand jury transcript establishes probable cause fdr the 
Amended Indictment." Exhibit 1, p. 17 (emphasis added.) Because the trial court did not 
make a proper factual finding to support the entry of the Alford plea, the guilty plea must be 
set aside. 
Furthermore, at the time of sentencing, the trial court received information which 
raised doubt as to the factual basis of the plea. Petitioner testified that the killing of 
Brendan Butler occurred during a struggle in which Butler threatened Petitioner with a gun; 
Butler was stabbed once during that struggle. This testimony negates a finding of malice. 
1 The trial court mistakenly referred to the "preliminary hearing transcript" during 
this proceeding; however, the charges against Petitioner were based on an indictment 
returned after a grand jury proceeding. 
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The trial court acknowledged that the State's attorney "didn't bring in any witnesses 
to explain where the malice was here." See, Exhibit 2, p. 25. In concluding, the trial court 
stated that "the water's very murky as to what the facts were that led up to that murder, and, 
again, I don't think I'll ever know that." Exhibit 2, p. 28. The trial court was concerned 
about the lack of testimony from any of the eye witnesses to the killing; however, the court 
concluded only that "I think on the balance the scales tip towards there being malice 
involved." Exhibit 2, p. 28. 
Given the absence of any evidence of malice, the strong factual basis required to 
support the entry of the Alford plea was lacking, and Petitioner is entitled to have his plea 
set aside. 
C. Petitioner Was Denied the Effective Assistance of Counsel. 
Under the Sixth Amendment to the United States Constitution and Article 1, sec 13 
of the Idaho Constitution, a defendant is entitled to the effective assistance of counsel at 
critical stages of the criminal process, including plea and sentencing. The following 
instances of ineffective assistance of counsel, individually and cumulatively require 
reversal of the conviction or reduction in the sentence imposed. 
1. During plea negotiations, trial counsel's investigator argued against 
the interests of his client by telling one of the prosecutors that this was a murder, when the 
defense was attempting to settle the case as a manslaughter. (See, Exhibit 3, Affidavit of 
Alicia Mendiola.) 
2. Counsel failed to challenge the factual basis for the entry of the 
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A!fotd plea in this case. Instead, counsel indicated that there was probable cause for the 
plea to second degree murder, which is not an adequate basis for the entry of an AFor~l 
plea. 
3. At sentencing, trial counsel argued that this was a manslaughter case 
yet failed to present evidence to support that claim, including the testimony of Marco 
Garcia, an eyewitness to the killing, who could have factually supported the testimony of 
Petitioner that the killing of Butler was not committed with malice. See, Exhibit 4, 
Affidavit of Marco Antonio Garcia. Furthermore, trial counsel was aware that Petitioner 
had been threatened with a gun by Butler when the struggle occurred. See, Exhibit 3, 
Affidavit of Alicia Mendiola. 
In addition, the autopsy report contained information to support the lack of malice in 
this case. The report shows that there was bruising on Butler's body that was likely caused 
as a result of the struggle. See, Exhibit 5, Autopsy Report of Dr. George Lindholm. In 
addition, the toxicology report conducted on Brendan Butler shows that he had high 
amounts of illegal substances in his body, including high amounts of Hydrocodone, 
Hydromorphone, Oxycodone and THC, which could have explained Butler's erratic 
behavior that day. See, Exhibit 6, Toxicology Report on Brendan Butler. 
Trial counsel either was aware or should have been aware that Brendan Butler was 
known to carry a gun and had threatened other people on prior occasions. This information 
would have supported Petitioner's testimony at sentencing and either resulted in a finding 
that there was no factual basis for the Alford plea or resulted in the imposition of the lower 
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sentence of fifteen years with six fixed, which trial counsel requested at the time of 
sentencing. Exhibit 2, p. 23. 
8. No other petitions or appeals challenging the conviction and sentence have been 
filed in this matter, except for the original petition filed in this case which this pleading 
amends. Petitioner was not advised by the trial court that he could appeal his conviction or 
sentence, and his counsel did not file an appeal. 
9. Petitioner specifically seeks reversal of his conviction and sentence imposed in this 
matter. 
10. This Petition is accompanied by affidavits and exhibits in support of the Petition 
which are hereby incorporated by this reference. Petitioner hereby includes the record in 
Kootenai County Case No. CR 03-6008 as if fully set out herein. Petitioner reserves the 
right to submit further factual support for his Petition and requests that this Court conduct 
an evidentiary hearing on the claims of this Petition. 
1 1. Petitioner files this Petition pursuant to Idaho Code section 19-490 1, et. seq. 
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WHEREFORE, Petitioner prays for the following relief: 
1. That the Judgment of Conviction and Sentence entered in the case of State v. 
Giovanni Mendiola, Kootenai County Case No. CR 03-6008, entered on October 29, 2003, 
be reversed; or in the alternative the defendant be resentenced to a lower term of 
imprisonment; and, 
2. For such other relief as the Court deems just and proper. 
__L. 
petitioner 
STATE OF Idaho 1 
) ss. 
County of Ada ) 
I, Giovanni Marcello Mendiola, being duly sworn upon oath, depose and say that I 
have subscribed to the foregoing Petition; that I know the contents thereof; and that the 
matters and allegations therein set forth are 
and belief. 
Subscribed and sworn before me th i s \ aT  day of 5 ,2005. 
/ 
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1 poss ib le  punishment f o r  t h a t  crime? 
2 THE DEFENDANT: Yes, s i r .  
3 THE COURT: okay. I know I ' v e  asked these 
4 questions o f  you before,  but I need t o  go over them 
5 again. HOW o l d  are you, s i r ?  
6 THE DEFENDANT: Th i r ty - two.  
\ 
7 THE COURT: ~ n d  what 's the  highest l e v e l  o f  
8 education t h a t  you've reached? 
9 THE DEFENDANT: I got my A.A. degree. 
10 THE COURT: ~ n d  any problem a t  a l l  reading, 
11 w r i t i n g  o r  understanding the ~ n g l i s h  language? 
12 THE DEFENDANT: NO,  S i r .  
13 THE COURT: okay. a t  the  present t ime a r e  you 
14 under t he  i n f l uence  o f  any alcohol? 
15 THE DEFENDANT: NO, S i r .  
16 THE COURT? Are you under the  i n f l uence  o f  any 
17 drugs o f  any k ind,  whether p resc r i p t i on  o r  
18 nonprescr ipt ion? 
19 THE DEFENDANT: NO, S i r .  
20 THE COURT: And a t  the  present t ime, 
21 Mr. Mendiola, are you su f fe r i ng  from any mental 
22 def ic iency  o r  mental cond i t ion  t h a t  would cause you t o  
23 23 have any d i f f i c u l t y  whatsoever l n  understanding what I 24 24 we're doing here today? 
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1 PROCEEDINGS ON AUGUST 27, 2003 
2 THE COURT: okay. Let  me s o r t  through -- there  
3 on my bench i s  an Amended Indictment and Motion For Leave 
4 t o  F i l e  an mended Ind ic tment  i n  Giovanni Mendiola's case 
5 and the  others so l e t  me get  them separated. We're on 
6 t he  record  i n  s ta te  versus Giovanni Mendiola, and 
7 M r .  Giovanni ~ e n d i o l a  i s  present here i n  the  courtroom. 
8 M r .  Adams i s  present on h i s  behal f .  M r .  Douglas i s  
9 present on behal f  o f  t he  State.  M r .  ~ i e r n a n ' s  also 
10 present on Mr. ~ e n d i o l a ' s  beha l f .  Give me j u s t  a second 
11 t o  review the amended Ind ic tment .  
12 A l l  r i g h t .  And M r .  ~ e n d i o l a ,  do you have a 
i3 copy o f  t h a t   mended ~ n d i c t m e n t  i n  f r o n t  o f  you? 
14 THE DEFENDANT: Yes, s i r .  1 15 THE COURT: ~ l l  r i g h t .  You can have me read 
16 t h a t  Amended Ind ic tment  t o  you o r  you can waive the 
17 reading of t h a t  i nd i c tmen t ,  the amended Indictment.  1 i8 THE DEFENDANT: waive the reading. 
19 THE COURT: Okay. nnd the mended Indictment 
I 20 charges you w i th  second degree murder, v i o l a t i o n  o f  Idaho 21 code 18-4001, 18-4003(g). That ca r r i es  w i t h  i t  a 
22 mandatory minimum pe r i od  o f  incarcera t ion  i n  the s ta te  
1 23 pen i t en t i a r y  o f  t e n  years.  a maximum l i f e  sentence i n  the  24 p e n i t e n t i a r y ,  up t o  a 550,000 f i n e .  Do you understand 
2 5  t h a t  t ha t  i s  the punishment required by t h a t  crime o r  the  
1 tha t ,  um, I am tak ing  some a n t i b i o t i c s ,  but i t  doesn ' t  
2 a f f e c t  me a t  a1 1.  
3 THE COURT: okay. No a f f e c t  on your a b i l i t y  t o  
4 l i s t e n  o r  process in format ion  o r  understand, i s  t h a t  
5 cor rec t?  
6 THE DEFENDANT: Yes, S i  r. 
7 THE COURT: okay. The pleas t h a t  a re  a v a i l a b l e  
8 t o  you on t h i s  mended Indictment -- w e l l ,  l e t  me back 
9 up. s ince the  mended Indictment has j u s t  been f i l e d  and 
10 j u s t  been read t o  you, you have add i t i ona l  t ime i n  which 
11 t o  plead o r  you can plead r i g h t  now. Are you ready t o  
12 proceed r i g h t  now o r  do you wish t o  have add i t i ona l  t ime? 
' 13 MR. ADAMS: We're ready t o  proceed, J u d g ~  
14 THE COURT: okay. I s  t h a t  cor rec t ,  
15 M r .  Mendlola7 
I 16 THE DEFENDANT: Yes, S i  r. 
17 THE COURT. Okay. The pleas t h a t  are a v a i l a b l e  
18 t o  you, M r .  Mendiola, on the mended Ind~c tmen t  a r e  
19 g u i l t y ,  no t  g u i l t y  o r  you can remain s i l e n t .  I f  you 
20 remain s i l e p t ,  I w i l l  simply enter a not g u i l t y  p lea  on 
21 your beha l f .  Do you understand those three opt ions7 
2 2 THE DEFENDANT: Yes, s i r .  
23 THE COURT: Okay. And then as t o  the  charge i n  
24 the mended Ind ic tment ,  second degree murder, v i o l a t i o n  
25 of Idaho code 18-4001 and 18-4003(g), M r .  
-- - 
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1 do you p lead? 
2 MR.  ADAMS: Judge, before you get t o  t h a t ,  I ' d  
3 l i k e  t o  p lace  the agreement we have w i t h  the  State on the 
4 record  - -  
5 THE COURT: A l l  r i g h t .  
6 MR.  ADAMS: - -  so t h a t  we' r e  a l l  c l ea r  what 
7 we ' re  do ing  here. we have reached an agreement by the  
8 s t a t e ,  pursuant t o  which Giovanni w i l l  enter an A l f o r d  
9 p l e a  o f  g u i l t y  t o  the Amended In format ion .  we have no 
10 o b j e c t i o n  t o  the f i l i n g  o f  t h a t .  
11 The i n t e n t  o f  the  pa r t i es  i n  the f i l i n g  o f  the  
12 amended Ind ic tment  i s  t h a t  t he  o r i g i n a l  indictment,  t he  
13 charges t h e r e i n  w i l l  be dismissed, and ~ i o v a n n i  w i l l  face 
14 no f u r t h e r  jeopardy on those charges. 
15 There's add i t i ona l  inducement t o  Giovanni t o  
16 en te r  t h e  ~ l f o r d  plea o f  g u i l t y  t o  the  Amended 
17 Ind i c tmen t .  The State a t  sentencing w i l l  l i m i t  t h e i r  
18 recommendation t o  an indeterminate l i f e  w i t h  twelve and a 
19 h a l f  years  f i xed w i t h  t he  defendant f r e e  t o  o f f e r  any 
20 recommendations t o  t he  cou r t  t h a t  i t  des i res .  
I 21 As f u r t h e r  inducement and the r e a l  substant ia l  
1 p lea again. By asking for  your p lea again under oath ,  
2 I ' m  g i v i n g  you one l a s t  chance t o  change your mind. and 
3 enter a d i f f e r e n t  plea. DO you understand tha t  
4 procedure? 
5 THE DEFENDANT: Yes, s i r .  
6 THE COURT: okay. 
7 ' MR. ADAMS: Judge, excuse me. There was one 
8 more th ing  t h a t  I forgo t  t o  mention. 
9 THE COURT: okay. 
10 MR. ADAMS: MS. Graham has reminded me t h a t  
11 both s ides have had communications w i t h  Nancy cooke, t he  
12 Ass is tant  U.S. Attorney f o r  t h i s  d i s t r i c t .  she has 
13 s p e c i f i c a l l y  s ta ted she has no i n t e r e s t  i n  pursuing 
14 federa l  charges against  these men. 
15 Mr. oouglas has s p e c i f i c a l l y  t o l d  me t h a t  he 
16 has a l so  had those discussions w i t h  t he  U.S. A t to rney ' s  
17 o f f i c e  and there would be no federal  prosecut ion,  and 
18 t h a t ' s  a f u r t h e r  inducement f o r  these pleas. Thank you. 
19 yes. AS we l l  as M r .  ~ e n d i o l a ' s  s i s t e r s ,  t he re  
1 1  20 would be no prosecution o f  those s i s t e r s .  
! I  
! / 21  THE COURT: okay. ~ n d  M r .  Mendiola, you've 
22 inducement f o r ~ G i o v a n n i ' s  p lea here i s  t h a t ,  22 heard the substance o f  t he  p lea  agreement t h a t  your 
23 a d d i t i o n a l l y ,  t he  State f o r  p ie ro  Mendiola, Eddie ! ; 2 3  a t to rney has set f o r t h ,  co r rec t?  
24 Mendiol a. Glovannl I s bro thers ,  and Marc0 Antonio Garcia, I 24 THE DEFENDANT: yes, s i  r 
25 Glovann i 's  former brother- in- law, t he  f a the r  o f  h i s  1 ' 2 5  THE COURT: And 1s t h a t  your understanding o f  
\ I -- - - - --- -- - -- - - - - - - 
1 nephews o r  nephew, w i l l  be o f f e red  by t he  s ta te  an 
2  mended Ind ic tment ,  t h e i r  o r i g i n a l  indictments w i l l  be 
! 
i 3 d?smissed, and t h e y ' l l  face no f u r t h e r  jeopardy on those 
4 o r i g i n a l  charges. The amended Indictment w i l l  charge one 
5 count o f  accessory t o  a fe lony .  
, 6 ~t sentencing, t he  s t a t e  w i l l  recommend the  
7 Court  sentence each o f  those th ree  gentlemen t o  two years 
8 f i x e d  and re ta ined j u r i s d i c t i o n  and place them on a 
; 9 r i d e r .  
10 n d d i t i o n a l l y ,  t he  s t a t e  w i l l  s t i p u l a t e  t o  a 
, 11 $10,000 bond be set  on each o f  those three men, and 
/ 12 t h a t ' s  a cash bond, and t h a t  i s  the  rea l  substant ive 
13 inducement f o r  which Giovanni has agreed t o  enter h i s  
, 14 A l f o rd  p lea  o f  g u i l t y  t o  t he  amended Indictment.  Thank 
i : 15 you, Judge. 
16 THE COURT: Thank you. M r .  Adams. And 
1 17 M r .  Douglas, do you agree t h a t  those are t he  co r rec t l y  
18 s t a t e d  - -  
19 MR. DOUGLAS: Yes, Your Honor. Agree, Your 
i 20 Honor. 
2 1  THE COURT: ~ l l  r i g h t .  M r .  ~ e n d i o l a ,  I need t o  
22 go through a few more questions w i t h  you j u s t  t o  make 
23 sure  t h a t  you understand a l l  o f  your r i g h t s ,  and a t  the  
24 end of  t h a t  quest ioning 1'11 place you under oath, ask 
25 you j u s t  a few more questions and then ask you f o r  your 
1 the  p lea  agreement? 
2 THE DEFENDANT: EXCUSe me? 
3 THE COURT: I s  t h a t  your understanding o f  t h e  
4 p lea  agreement? 
5 THE DEFENDANT: Yes, s i  r . 
6 THE COURT: okay. You understand t h a t  I ' m  no t  
7 bound by those terms. ~f I accept your p lea o f  g u i l t y ,  I 
8 w i l l  have t o  order a presentence i n v e s t i g a t i o n  and we 
9 w i l l  have a hearing, a sentencing hear ing,  and a t  t h a t  
10 hear ing I w i l l  have read the presentence i n v e s t i g a t i o n .  
11 There may be other evidence t h a t ' s  brought before  me both 
12 by way o f  m i t i ga t i on  and exacerbat ion,  but  based on a1 1 
13 o f  t h a t  evidence i n  t he  presentence i nves t i ga t i on ,  
14 whatever other mater ia l  comes before me, t h a t ' s  what 1'11 
15 be making my decis ion f o r  sentencing on. DO you 
16 understand tha t?  
17 THE DEFENDANT: Yes, S i r .  
18 THE COURT: ~ n d  based on t h a t  in format ion  I may 
19 decide not t o  f o l l ow  the s t a t e ' s  recommendation. Do you 
20 understand that? 
21 THE DEFENDANT: Yes, s i r .  
2 2 THE COURT: And i t ' s  poss ib le  t h a t  based on the 
23 in format ion  t h a t ' s  presented t o  me I could sentence you 
24 t o  a maximum f i xed  term o f  l i f e  i n  p r i son  and impose a 
25 $50,000 f i n e .  DO you understand t h a t ?  
- , .. - - 
pa pa 
p ;-*s*** *-c*~*+$ *B>+t 27, 2003 - Change of &$%@ -*Ssp 
- - - .- - -~ - ) / _ -- - - 
9 
1 THE DEFENDANT Yes, 51 r 
2 THE COURT okay a l so ,  the o ther  terms o f  the  
3 agreement c e r t a i n l y  a ren ' t  b inding on me That 's no t  
4 r e a l l y  even the r i g h t  word I j u s t  don ' t  have any 
5 a b i l i t y  t o  cont ro l  those I n  o ther  words, the  agreement 
6 w i t h  the u S Attorney and the agreement w i t h  the  s t a t e  
7 as f a r  as the  bond I ' m  sure w r  Douglas can be taken a t  
8 h i s  word, but  I don ' t  have any con t ro l  over those 
9 s i t u a t i o n s  as we l l  Do you understand t h a t ?  
10 THE DEFENDANT Yes, 51  r 
11 THE COURT okay YOU understand t h a t  u n t i l  I 
12 accept your g u i l t y  plea you have a r i g h t  t o  a j u r y  t r i a l  
13 i n  r h i s  matter? 
14 THE DEFENDANT Yes, s i  r 
15 THE COURT ~ n d  a t  t h a t  j u r y  t r i a l  the  Sta te  o f  
16 Idaho has the burden o f  convincing every s i n g l e  one o f  
17 twelve j u ro rs  t h a t  the charges t h a t  are i n  t h i s  -- the  
18 charge t h a t ' s  i n  t h i s  Amended Indictment are t r u e  and 
19 t h a t  they have t o  do t h a t  beyond a reasonable doubt. Do 
20 you understand t h a t ' s  the  State 's burden? 
2 1  THE DEFENDANT Yes, s i r  
2 2 THE COURT DO you understand t h a t  the  on l y  way 
23 the  State can reach t h a t  burden i s  by p u t t i n g  on proof,  
24 b n n g i n g  i n  witnesses, having them t e s t ~ f y  under oath, 
25 g e t t i n g  exh ib i t s  admitted I n t o  evidence, doing whatever 
1 present? 
2 THE DEFENDANT: Yes, s i r .  
THE COURT: YOU understand thar by pleading 
4 g u i l t y  you are waiv ing your r i g h t  t o  make any appeal o r  
5 t o  contest  any l e g a l  r u l i n g s  t h a t  have been made up t o  
6 r h i s  p o i n t  i n  t ime? 
' THE DEFENDANT: Yes, s i r .  
THE COURT: Do you understand tha t?  And I 
9 be l ieve there  are motions pending i n  t h i s  case. You l ose  
0 your r i g h t  t o  f o l l o w  through w i t h  those l e g a l  motions, 
1 and you l ose  your r i g h t  t o  make any other lega l  motions 
2 t h a t  you might have. Jus t  f o r  an example, search and 
3 seizure issues, t h e  manner o f  your a r res t ,  the 
4 voluntar iness o f  any statements t h a t  you might have made, 
15 a l l  o f  those l e g a l  issues are waived by your pleading 
16 g u i l t y ,  Do you understand tha t?  
THE DEFENDANT: Yes, S i r .  
THE COURT: Have you had ample oppor tun i ty  t o  
19 discuss a l l  o f  these r i g h t s  t o  a j u r y  t r i a l  w i t h  your 
20 a t to rney M r .  Adams? 
THE DEFENDANT: Yes, S i r .  
THE COURT: And are  you s a t i s f i e d  w i t h  t he  
3 services t h a t  Mr.  dams has provided? , 
THE DEFENDANT: Yes, S i r .  
THE COURT: IS there anything he should have 
. . . .. - 
1 i t  takes. ~f you plead g u i l t y  and I accept t h a t  g u i l t y  
2 plea, do you understand t h a t  you are  r e l i e v i n g  the s t a t e  
3 o f  Idaho e n t i r e l y  o f  i t s  burden o f  present ing any 
4 evidence a t  a l l ?  
5 THE DEFENDANT: Yes, 51 r. 
6 THE COURT: And you understand t h a t  you are  -- 
7 w e l l ,  you understand t h a t  you have the r i g h t  t o  remain 
8 s i l e n t  a t  t r i a l ?  
9 THE DEFENDANT: Yes, s i r .  
10 THE COURT: And I need t o  make sure t h a t  you 
11 understand t h a t  i f  you plead g u i l t y  and I accept t h a t  
12 g u i l t y  plea, you lose t h a t  r i g h t  t o  remain s i l e n t  f o r  the  
13 remainder o f  t h i s  proceeding here today and any f u t u r e  
14 proceedings i n  r h i s  case. DO you understand that?  
15 THE DEFENDANT: Yes, s i r .  
16 THE COURT: ~t the j u r y  t r i a l  you can a l so  
17 t e s t i f y  i f  you wish, and you c e r t a i n l y  have the r i g h t  t o  
18 present your own case, your own defense, c a l l  witnesses, 
19 and if you don ' t  have the  funds t o  pay f o r  those 
20 witnesses t o  be here, those witnesses w i l l  be provided a t  
21  the p u b l i c  expense. Do you understand tha t?  
22 THE DEFENDANT: Yes, s i r .  
2 3 THE COURT: You understand t h a t  a t  t r i a l  you 
24 c e r t a i n l y  have the r i g h t  and your a t to rney has the  r i g h t  
2 5  t o  cross-examine a l l  o f  the s t a t e ' s  witnesses t h a t  they 
1 done i n  t h i s  case t h a t  he hasn ' t  done? 
2 THE DEFENDANT: I don ' t  know. I don ' t  know. 
3 THE COURT: To your knowledge i s  there anything 
4 t h a t  he should've done t h a t  he hasn ' t  done? 
5 THE DEFENDANT: TO my knowledge, no. 
6 THE COURT: okay. Mr. Adams, do you agree w i t h  
7 your c l i e n t ' s  p lea  i n  t h i s  matter? 
8 MR. ADAMS: Yes, s i r .  
9 THE COURT: M r .  Mendiola, have you been ab le  t o  
10 discuss t h i s  case when you needed t o  w i t h  M r .  Adams? 
11 THE DEFENDANT: Yes, s i r .  
12 THE COURT: o the r  than what's been set  f o r t h  i n  
13 the p lea agreement t h a t  your a t to rney j u s t  stated a few 
14 minutes ago, o the r  than those promises made by the s t a t e  
15 as t o  the  dismissal  o f  t he  o ther  charges t h a t  were i n  t he  
16 o r i g i n a l  ind ic tment ,  t h e  State agreeing t o  recommend 
17 i t s e l f  t o  an indeterminate l i f e  sentence and twelve and a 
18 h a l f  years f i xed ,  t he  Sta te 's  promise as t o  the o the r  
19 cases, the  o ther  r e l a t e d  cases, and the State 's promise 
20 as t o  whatever negot ia t ions  can be done w i t h  the  u.S. 
, 21 Attorney, o ther  than those t h ~ n g s  t h a t  have been se t  
22 f o r t h  here i n  cou r t  today, have the re  been any o ther  
23 promises made t o  you t o  get  you t o  enter  t h i s  plea? 
24 THE DEFENDANT: NO, S i r .  
25 THE COURT: okay. Have there  been any th rea ts  
p "%*3a:<*4 
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1 o f  any k i n d  upon you t o  get you t o  enter  t h i s  plea? 
2 THE DEFENDANT: ~ o t  - -  not t h rea ts  but j u s t ,  
3 um - I d o n ' t  know how t o  say i t .  l u s t  - -  I ' m  j u s t  
4 t r y i n g  t o  take advantage - -  t r y i n g  t o  salvage whatever i s  
5 l e f t  of my fami ly .  That 's  what's making me agree t o  
6 t h i s .  I don ' t  know i f  t h a t  makes sense. 
7 THE COURT: okay. w e l l ,  I need t o  know i f  
8 anyone has threatened you i n  any way t o  get  you t o  enter 
9 t h i s  p lea.  
10 THE DEFENDANT: Not - -  not l i k e  phys i ca l l y  o r  
11 anyth ing l i k e  t ha t .  
12 THE COURT: okay. ~ n d  then I need t o  f i n d  out 
13 how you f e e l  t h a t  there  may be th rea ts  against  you. 
14 THE DEFENDANT: w e l l ,  i t ' s  no t  against  me. 
15 I t ' s  l i k e  toward my fam i l y .  I f  I don ' t  agree t o  t h i s ,  my 
16 b r o t h e r ' s  lose t h e i r  --  how do I say -- t h e i r  p lea 
17 agreements, and I ' m  no t  ready t o  take t h e i r  fa thers  away 
18 from my nephews and nieces and my s i s t e r s .  
19 THE COURT: Okay. YOU understand t h a t  -- 
20 THE DEFENDANT: ~ ' m  agreeing -- r'm agreeing a 
I 21 hundred percent,  bu t  I ' m  j u s t  p u t t i n g  i t  on record the 
22 o n l y  reason I ' m  doing t h i s  i s  because I ' m  t r y i n g  t o  save 
23 my f a m i l y ,  you know, a t  l e a s t  what's l e f t  o f  i t .  Bet ter  
: 24 one go down than fou r  o f  us. 
2 5 THE COURT; ~ n d ,  uh, do you f e e l  t h a t  YOU are 
.- 
, - -- --- , 14 
1 f u l l y  informed i n  making t h a t  decis ion? 
i 2 THE DEFENDANT: E X C U S ~  me? 
i 3 THE COURT: DO YOU f ee l  t h a t  you're f u l l y  
4 informed i n  making t h a t  decis ion? 
: 5 
I I 
THE DEFENDANT: Yes, s i r .  
6 THE COURT: Other than the fac t  t h a t  i f  you 
7 weren ' t  t o  go along w i t h  t h i s  agreement t h a t  the  
' 8 p rosecut ion  on your bro thers '  cases would continue, have 
I 9 t he re  been any threats? 
10 THE DEFENDANT: NO, s i r .  
11 THE COURT; A l l  r i g h t .  Mr. Mendiola, I need 
' 12 you t o  go ahead and stand up r i g h t  now and ra i se  your 
13 r i g h t  hand, and 1'11 have  ada am C lerk  administer the  oath 
: 14 t o  you. 
: 15 (DEFENDANT DULY SWORN) 
16 THE CLERK: Be seated. 
1 17 THE COURT: ~ u s t  a few more quest ions,  
1 18 M r .  Mendiola, and then I'll ask again f o r  your plea and 
19 g i v e  you t h a t  one l a s t  oppor tun i ty  t o  change your mind. 
I 20 Do you understand tha t?  
! 21 THE DEFENDANT: Yes, s i r .  
2 2 THE COURT: okay. we've j u s t  had a discussion 
1 23 about your r i g h t s  t h a t  a t t ach  t o  a j u r y  t r i a l .  Do you 
, 24 r e c a l l  t h a t  d iscussion? 
1 THE COURT: DO you fee l  t h a t  you f u l l y  
2 understand those r i g h t s  t ha t  a t t ach  t o  a j u r y  t n a l ?  
3 THE DEFENDANT: Yes, S i r .  
4 THE COURT: would you l i k e  t o  ask me any 
5 quest lon  a t  a l l  about any of  those r i gh t s?  
6 THE DEFENDANT: I ' m  l u s t  assuming eve ry th ing  
7 t h a t ' s  h:ppening r i g h t  now i s  l e g a l .  I mean, ~ ' m  - -  i t  
8 j u s t  doesn' t  seem f a i r  bu t  - -  using my fam i l y  aga ins t  me 
9 as leverage but - -  i t  j u s t  doesn' t  seem f a i r ,  bu t  I 
10 agree -- I agree t o  everything.and r understand 
11 everything. 
12 THE COURT: You understand a l l  of those r i g h t s ?  
13 THE DEFENDANT: Yes, s i r .  
14 THE COURT: And do you understand t h a t  by 
1 5  p leading g u i l t y  you are waiv ing every s i n g l e  one o f  those 
16 r i g h t s ?  
17 THE DEFENDANT: Yes, s i r .  
18 THE COURT:  gain, o ther  than the  promises t h a t  
19 I ' v e  t a l ked  about, has anyone promised you anyth ing 
20 add i t i ona l  t o  get you t o  enter  t h i s  plea? 
21 THE DEFENDANT: NO, S i r .  
22 THE COURT: ~ n d  o ther  than what we've t a l k e d  
23 about, has anyone threatened you i n  any way t o  g e t  you t o  
24 en te r  t h i s  plea? 
25 THE DEFENDANT: NO, s i r .  
- - .- - - - 
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THE COURT: DO you f e e l  t h a t  you are making 
2 t h i s  plea f r e e l y  and v o l u n t a r i l y ?  
THE DEFENDANT: I t ' s  hard t o  say. I mean, I ' m  
4 doing i t  w i l f u l l y ,  bu t  I fee l  l i k e  I ' m  cornered. I 
5 know -- I understand I got  a choice t o  take i t  t o  t r i a l ,  
6 b u t  then my bro thers  l ose  t h e i r  deals. I can ' t  do t h a t  
7 t o  my mama, so I understand. I j u s t  want c losure.  I 
8 j u s t  want t o  get  t h i s  over w i t h .  
THE COURT: Even though there  are  t i e s  i n  t h i s  
10 agreement w i t h  your bro thers '  cases, do you fee l  t h a t  you 
11 have weighed a l l  o f  t he  pros and cons, and based on t h a t  
12 weighing process t h a t  t h i s  i s  a vo luntary  dec is ion  on 
13 your par t?  
14 THE DEFENDANT: yes, s i r .  MY fami ly  means more 
15 t o  me than my freedom. 
16 THE COURT:  gain 1'11 ask you i f  you ' re  
17 s a t i s f i e d  w i t h  the  services t h a t  M r .  Adams has provided? 
18 THE DEFENDANT: Yes, s i r .  
19 THE COURT: ~ n y t h i n g  add i t i ona l  t h a t  he 
20 should 've done t h a t  you ' re  aware o f ?  
21 THE DEFENDANT: I don ' t  t h i n k  so. 
2 2 THE COURT: As t o  t he  charge i n  the amended 
' 23 Ind ic tment ,  M r .  Mendiola, charging you w i t h  second degree 
24 murder, v i o l a t i o n  o f  Idaho Code 18-4001 and 18-4003Cg1, 
THE DEFENDANT: Yes, S i r  
- - -- 
2 5  c a r r i e s  w i t h  i t  a maximum term i n  the  s ta te  pen i t en t i a r y  
- - - 06k 
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17 , ,  
1 o f  l i f e  and a  minimum o f  ten years i n  the s ta te  
2 p e n i t e n r i a r y  and a  possible 950,000 f i ne ,  how do you 
3 p lead.  b i r ?  
4  THE DEFENDANT: 1 plead g u i l t y .  
5  THE COURT: A l l  r i g h t .  Mr. Mendiola, I do f i n d  
6 t h a t  you f r e e l y ,  v o l u n t a r i l y ,  knowingly, i n t e l l i g e n t l y  
7 waived your Cons t i t u t i ona l  r i g h t s ,  t ha t  your p lea i s  a  
8 f r e e  and vo luntary  ac t  on your pa r t  and t h a t  you've 
9 entered your p lea knowing the po ten t i a l  consequences. 
10 I have been presented w i th  a  copy o f  the  
11 p r e l i m i n a r y  hearing t r a n s c r i p t ,  but I have not  read i t  
12 because the re  has been no motions t h a t  have been 
13 scheduled t h a t  were immediately pending before the  Court, 
14 and so s ince  t h i s  i s  an A l f o r d  plea, I need t o  ask 
15 M r .  oouglas o r  M r .  ndams the fac tua l  record t h a t  would 
16 e s t a b l i s h  t h i s  charge. 
17 MR ADAMS: w e l l ,  ~ u d g e .  I would S t i pu la te  t h a t  
18 t h e  grand j u r y  t r a n s c r i p t  establ ishes probable cause f o r  
, 19 t he  Amended Indictment.  
20 THE COURT: Okay. DO you agree w i t h  t h a t  
21 statement, M r .  Douglas? 
2  2  MR. DOUGLAS: yes, your tionor. 
' 23 THE COURT: I f i n d  then t h a t  t he re  i s  a  f a c t u a l  
24 p red i ca te  f o r  the  charge made i n  the mended Indictment 
25 and order  the  nmend~d ~ n d i c t m e n t  be f i l e d ,  and I w i l l  
1 accept t h e  g u i l t y  p lea o f  M r  GloVannl ~ e n d i o l a  and order  
2  i t  be entered o f  record 
3  we need t o  schedule your matter f o r  sentencing 
4  a t  t h i s  t ime,  and t h a t  w i l l  occur what day7 
5  THE CLERK. October 30th through the  31st. 
6 THE COURT okay There was i n d i c a t i o n  i n  
7 chambers beforehand t h a t  t h i s  would take two days t o  hear 
8  t h e  sentencing aspect o f  t h i s ,  and t h a t  t h a t  w i l l  take 
9 place on October 30 th  and 31st .  Thursday and Fnday,  
10 beginning a t  n i ne  o ' c l ock  i n  the  morning each day, 2003. 
11 I'll order a  presentence i n v e s t i g a t i o n  be done, 
12 and M r .  Mendiola, you need t o  cooperate f u l l y  w i t h  t he  
13 presentence i nves t i ga to r .  YOU understand tha t?  
14 THE DEFENDANT: Yes, s i r .  
15 THE COURT: And t h a t  document w i l l  need t o  be 
16 pub l ished and i n  the hands o f  the at torneys and i n  t he  
17 Court a t  l e a s t  seven days before t h a t ,  and t h a t  w i l l  take 
18 care o f  scheduling t h a t .  IS there  any need f o r  any o ther  
19 eva luat ions  i n  M r .  ~ e n d i o l a ' s  matter? 
2  0  MR. ADAMS: NO, s i r .  
21  THE COURT: M r .  D O U ~ ~ ~ S ?  
22 MR. DOUGLAS: NO, your Honor. 
2 3 THE COURT: Anything else t h a t  we need t o  take 
1 c l a r i f y  on the ~ l f o r d  p lea  I know counsel s t i p u l a t e d  t o  
2 the  grand j u r y  t r a n s c r i p t ,  but  I j u s t  want t o  s t a t e  f o r  
3 the  record t h a t  the s ta te  would be able t o  prov ide the  - -  
4 prove each and every element t o  second degree murder t o  
5  which the defendant has p led  which i s  a lso  t he  bas i s  o f  
6  t he  grand j u r y  t r a n s c r i p t ,  so I j u s t  want t o  say t h a t  f o r  
7 t he  reco')rd t h a t  we are prepared t o  prove each and every 
8 element o f  the crime t o  which he's p led g u i l t y  beyond a  
9  reasonable doubt. 
10 THE COURT: ~ l l  r i g h t .  Anything f u r t h e r ,  
11 M r .  Douglas? 
12 MR. DOUGLAS: NO, Your Honor. ihank you. 
13 THE COURT: M r .  Adams? 
14 MR. ADAMS: NO. Thank you, Judge. 
15 THE COURT: A l l  r i g h t .  Thank you both .  Thank 
16 you, M r .  Mendiola. 
17 THE DEFENDANT: Thank YOU. 
18 (COURT ADJOURNED) 
19 
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1 I had a l l  t h i s  w r i t t e n  down, but I p r e f e r  ~ u s t  
2 t o  speak from the hear t  1 be l i eve  i n  God I be l i eved  
3 i n  God f o r  a few years now since 1 almost l os t  my 11fe i n  
4 a car accident w i t h  my f a t h e r ,  my two youngest bro thers  
5 i n  my conve r t i b l e  8Mw on a freeway we f l i p p e d  fou r  
6 t imes Ever s ince then I ' v e  accepted Jesus C h r i s t  i n  my 
7 hea r t .  f r e a l l y  be l ieve no matter how strange and how 
8 awkward i t  sounds t h a t  every th ing happens f o r  a reason 
9 I do no t  know why God allowed your son t o  be taken away 
10 from you I do not know why God allowed me t o  su rv i ve  
I 11 i t  I r e a l l y  don ' t  I j u s t  know there 's  a reason 
12 I read - -  I read M r S  B u t l e r ' s  statement twenty 
13 times. I got  the  pleasure t o  meet the Brendan s u t l e r  
/ 14 t h a t  you spoke o f  i n  the f i r s t  few pages. I was i n  t h e  , 
15 process o f  opening up a res taurant  w i t h  him. He was 
16 supposed t o  i nves t  some money, but there was a l i t t l e  
17 disagreement i n  regards t o ,  uh, he wanted 50-50 percent ,  
18 I wanted j u s t  an i nves to r ,  bu t  I saw t h a t  young b r i g h t  
19 man t h a t  you guys speak o f ,  very i n t e l l i g e n t  f o r  h i s  age, 
20 and the  guy had a g i f t .  I mean, he was b r i l l i a n t .  For 
21 h i s  age he was r e a l l y  b r i l l i a n t .  He had a knack o f  
22 business, and I was hop~ng  maybe we could become buslness 
23 par tners  and poss lb ly  maybe be fr iends. , 
2 4 I had no idea o f  h ~ s  involvement w l t h  drugs 
25 u n t r l  ~t was too l a t e .  I had no ~ d e a  how invo lved he 
-- - - - - - -- 
1 PARTIAL PROCEEDINGS ON OCTOBER 29, 2003 
2 THE COURT: ~ f .  Giovanni Mendiola. I want t o  
3 g i v e  you t h i s  oppor tun i ty  t o  have you t e l l  me whatever 
4 you f e e l  i s  important, whatever I should keep i n  mind i n  
5 dec id ing t h e  appropr iate sentence here, and i t ' s  f i n e  by 
6 me i f  you remain seated o r  you can take the witness stand 
7 o r  you can stand, whatever you f e e l  most comfortable 
8 w i t h .  
9 THE DEFENDANT: F i r s t  and foremost I ' d  l i k e  t o  
10  thank God f o r  b r i ng ing  everyone here sa fe l y .  I pray t h a t  
11 t h e  Holy s p i r i t  be present i n  t he  courtroom and t h a t  God 
12 would open up our minds and hearts so t h a t  God's w i l l  be 
13 done. 
14 second, my thoughts and prayers go out  t o  the  
15 B u t l e r  f am i l y  and the f r i ends .  There's nothing I could 
16 say o r  do t o  take the pa in  away from you guys. I have 
17 y e t  t o  experience t o  be a parent,  so I -- I d o n ' t  know 
18 t h e  pa in  t h a t  you f e e l ,  but  f o r  the  brothers,  I am a 
19 bro ther .  I ' v e  got p l e n t y  o f  b ro thers ,  I have p len ty  o f  
20 s i s t e r s  and a l o t  o f  f r iends t h a t  I love  l i k e  fami ly .  I 
21 fee l  f o r  you. I don ' t  know what t o  do. 1f I could go 
22 back i n  t ime, I ' d  do anything t o  b r i ng  back your brother 
23 and M r .  and Mrs. B u t l e r ' s  son. k ' d  be w i l l i n g  t o  even 
24 exchange my l i f e  f o r  him even though my parents and my 
25 fami ly  would have t o  endure a l l  the  pain.  
1 was, how deep he was i n  o r  how deep Jus t i n  and ~ o s h  go t  
2 him i n t o  i t .  I don' t  know. I wasn' t  there.  Tha t ' s  n o t  
3 the  -- t h a t ' s  not the  Brendan B u t l e r  I ' v e  met. I ' v e  
4 never met Brendan Bu t l e r  under Brendan Bu t l e r .  I met him 
5 as Jason. I never knew -- I never knew who he was. 
6 Unfor tunate ly ,  I met the same srendan Bu t l e r  t h a t  you 
7 wrote about i n  t h a t  l a s t  page, t he  guy who was heav i l y  
8 in f luenced by drugs. I s t i l l  deep down i ns ide  f e e l  he 
9 was a good man. I n  my hea r t  I know you guys are  good 
10 parents because you adopted so many t o  g i ve  them b e t t e r  
11 l i v e s .  That speaks f o r  i t s e l f .    hat's a man and woman 
12 t h a t  t r u l y  love ch i l d ren .  For some reason you decided t o  
13 adopt, so I know you guys were ra ised proper ly .  
14 I don ' t  blame you guys f o r  the  choices your 
15 sons have made. I don ' t  blame my parents f o r  the  choices 
16 t h a t  we've a l l  made. we're a l l  grown men. we're a l l  
17 adu l ts .  I ' m  not  here t o  p o i n t  t h e  f i nge r  a t  anybody. I 
18 take f u l l  r e s p o n s i b i l i t y  f o r  my ac t ions .  
19 I know f o r  a f a c t  had Brendan s u t l e r  no t  been 
20 under the  in f luence we both wou ldn ' t  be i n  t h i s  
21 s i t u a t i o n .  He was j u s t  scared, j u s t  scared. n i s  mind 
22 was clogged. He wasn' t  t h i n k i n g  s t r a i g h t .  I panicked. 
23 I defended myself the  best  I could.  I d i d n ' t  punch him. 
24 I d i d n ' t  k i c k  him. I d i d n ' t  beat him down l i k e  everyone 
25 th inks  I did.  we wrest led.  I d i d  the best I could t o  
1 get the gun out o f  h i s  hand. I succeeded. 
2 un fo r tuna te l y ,  your son l o s t  h i s  l i f e .  A b i g  pa r t  o f  me 
3 wishes i t  was me. 
4 I don ' t  t h i n k  l i f e  i s  f a i r  sometimes. YOU 
5 choose whatever path you decide and pray t o  God t h a t  God 
6 leads you the r i g h t  d i  r ec t i on .  I have found God again, 
7 not  j u s t  because o f  t h i s  tragedy but mainly because I 
8 pray t o  God t h a t  he softens your hearts,  makes t h a t  pa in  
9 t h a t  you guys are going through disappear. I pray t o  God 
10 i t  - -  he helps my fami ly  deal w i t h  whatever consequences 
11 the judge decides t o  g i ve  me. 
12 I pray t o  t he  brothers over there.  I have -- 
13 I ' v e  never met you guys before, bu t  i f  any o f  you guys 
14 are  invo lved i n  drugs o r  anything, please learn .  as 
15 t r a g i c  as t h i s  i nc iden t  i s ,  please learn .  stay away. 
16 I ' v e  always hated drugs. I ' v e  been ant i -drugs since I 
17 was a c h i l d .  as you heard a l l  the  testimony today, I ' v e  
18 done noth ing but t r y  t o  stay away from i t ,  and i f  I met 
19 anybody t h a t  was i n t o  i t ,  I t r i e d  my hardest t o  clean 
20 them up. I wish I would've had the oppor tun i ty  w i t h  your 
21 son, bu t ,  un for tunate ly ,  sometimes we go t ta  l ea rn  t he  
22 hard way, as I ' m  doing now. 
23 There's been a l o t  o f  th ings  sa id  about me i n  
24 the  papers w i thout  g i v i n g  me the chance t o  express 
25 myself, and s t i l l  I:m no t  going t o  because you guys are 
- - -- - - - - 
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1 going through enough pain.  I don ' t  need t o  go i n t o  
2 d e t a i l s ,  bu t  there  i s  a l o t  o f  t h ~ n g s  t h a t  have been 
3 misled t h a t  have been s a i d  about me and my brothers 
4 t h a t ' s  f a l s e ,  espec ia l l y  t he  f a c t  t h a t  the  drug deal ings 
5 and a l l  t h a t  s t u f f  That 's  j u s t  -- murder, no way. I ' m  
6 g u i l t y  t o  a p o i n t  I d i d  not  murder your son. we 
7 fought ~t was an accident 1t should never have 
8 happened I wish I can go back I n  t ime and change i t ,  
9 but I l u s t  c a n ' t  ~ i k e  Isaid ,  I take f u l l  
10 r e s p o n s i b i l i t y  ~ t ' s  b e t t e r  me than anybody e l se  i n  my 
11 fami ly I ' m  sor ry  
12 I j u s t  I want t o  thank my fami ly  I want t o  
13 thank my fa the r  f o r  r a i s i n g  me t o  be a good man, f o r  
14 teaching me what hard work was a l l  about I ' v e  been 
15 working s ince the age o f  eleven s ~ d e  by s ide w i t h  my 
16 fa the r  I ' v e  always wanted t o  be j u s t  l i k e  him He 
17 taught me how t o  be a man. Taught me how t o  defend 
18 myself Taught me e v e r y t h ~ n g  I know about soccer, 
19 everything I know about women ~ o s t  impor tant ly ,  he 
20 taught me how t o  be l o y a l  t o  my f a m ~ l y  and how t o  p ro tec t  
21 my fami ly ,  how t o  p ro tec t  my --  the  lad ies  i n  my fami ly ,  
1 reason why I decided t o  be honest and t e l l  the  t r u t h  
2 YOU have taught me everything about respect,  l o y a l t y ,  
3 honesty Most important1 y , uncondi t i o n a l  l ove  YOU have 
4 taught me how t o  love even people t h a t  are not  I n  your 
5 fami ly  regardless o f  t h e i r  mistakes You've taught  me, 
6 number one, what t r ue  sacrifice i s  a l l  about I would 
7 not  have'pleaded g u i l t y  t o  murder if they d i d n ' t  have my 
8 brothers I f  my bro thers '  s i t u a t i o n  would've been 
9 d i f f e r e n t ,  I would not  have pleaded g u ~ l t y  I would've 
10 took my chances i n  t r i a l  and s t i l l  would've took  my 
1 r e s p o n s i b i l i t y  as a man, as a man t h a t  my mother and my 
fa the r  brought me up t o  be. MY mom taught me how t o  
3 s a c r i f i c e  f o r  t h e  b e t t e r  o f  good. 
MY o lde r  bro ther 's  got a b e a u t i f u l  w i f e  who we 
5 almost l o s t  about a year ago due t o  cancer. He's go t  
three b e a u t i f u l  ch i l d ren  t h a t  need him dear ly .  MY 
younger b ro the r ' s  got  a fiancee wa i t i ng  t o  be marr ied  and 
a beau t i f u l  son who i s  h i s  clone. MY bro ther - in - law,  
Marc0 ~ n t 0 n i 0  Garcia, i s  l e g a l l y  s t i l l  marr ied t o  my 
s i s t e r  but separated. He's got f ou r  beau t i f u l  c h i l d r e n  
and my s i s t e r .  
I have no wi fe .  I have no g i r l  f r i e n d .  I have 
3 no ch i ld ren.  That i s  the  on l y  reason I pleaded g u i l t y  t o  
murder. I am responsible.  I had a l o t  t o  do w i t h  t h e  
5 f a c t  t h a t  t he  young man -- the young man died. He d ied  
-- -- - -.  
-- . 
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1 i n  my hands. I t r i e d  t o  stop the bleeding. I even 
2 attempted t o  g i v e  him mouth t o  mouth. 
3 To my brothers and s i s t e r s ,  no mat ter  what 
4 happens t o  me, no matter how many years I'll go away, 
5 please s tay  strong. Don' t  l e t  t h i s  a f f e c t  t he  way you 
6 guys have been brought up. Do whatever you can. s tay  
7 s t r a i g h t .  Everything we've sa id  s ince we were k ids ,  
8 please keep i t  up. . I ' m  so proud o f  you guys, and my l i f e  
9 has been a t  a stand s t i l l .  You guys have brought so much 
10 happiness t o  me w i t h  your success educat iona l ly  and w i t h  
11 your a t h l e t i c  a b i l i t i e s .  I pray t o  God t h a t  you guys 
12 make i t  a l l  p r o  and stay heal thy.  
1 3  To my mom, my mama, my grandmother, I love  you 
14 so much. I wozld do anything t o  take away t h a t  pa in .  
15 I ' m  sor ry  f o r  missing your s i s t e r ' s  f une ra l .  I ' m  so r r y  
16 you were kept i n  t he  dark f o r  so many months. I l o v e  you 
17 w i th  a l l  my hea r t .  
18 To my amibieta (phonetic), my second mom, I 
19 love you. Thank you f o r  everything. TO my aunt c i d i  
20 mecha (phonetic), thank you f o r  everything. Thank you 
2 1  f o r  he lp ing my mom f i n a n c i a l l y  when I was unable t o .  
22 my mother, my s i s t e r s ,  my aunts and my grandma YOU 22 consider ing my s i t u a t i o n  and the f a c t  t h a t  I ' v e  been 
23 guys, I --  I ' m  so r r y  1 23 incarcerated f o r  about almost e igh t  months now.  hank 
2 4 TO my mom, you have been my insp i  r a t i o n  a l l  my 24 you f o r  he lp ing them out w ~ t h  the loans. 
25 l i f e  YOU w ~ l l  always be my ~ n s p ~ r a t ~ o n  YOU are the  2 5 To my bro ther  Giuseppe, I ' m  
- - -- - -- - - - -  - - -- -- - 
1 you i n  a w h i l e ,  but due t o  my s i t u a t i o n  I couldn ' t  v i s i t  
? you I l ove  you w l t h  a1 I mv hear t  You might be my 
3 blood my cousin,  bur i n  mv hear t  you w r l l  always he my 
4 bro the r  
5 TO my cousin ~ e n z o  who ~ ' m  so c lose and dear 
I 6 w i t h ,  I l o v e  you, RenZo I ' m  sor ry  t h a t  you guys are a l l  
7 going through t h i s  pain 
8 To my coach, thank you f o r  your s a c r i f i c e  I 
I 9 had a b l a s t  p laying f o r  you you've taught me a l o t  
10 To my good f r tend James pustola,  I love you, 
. 11 bro the r ,  and you've been w t th  -- you've been through so 
I 12 much w i t h  me. Thank you f o r  t h e  l ega l  advice you've 
I 13 g iven me as a f r iend and as a lawyer. I ' m  sor ry  t h a t  you 
. 14 guys - -  I ' m  sorry f o r  d ~ s a p p o i n t ~ n g  you guys. I ' m  so r r y .  
1 15 To my good fr tend, one o f  my c losest  f r iends,  
16 Brandon G ~ l k e y ,  I pray t o  God so much t h a t  you came back 
1 17 safe  from the war Thank you f o r  s a c r i f i c i n g  and coming 
4 
i 18 up here and pu t t i ng  your two cents i n  on my beha l f  I 
19 apprec ia te  everything. Send my l ove  t o  your fami ly .  I 
I 20 w i l l  be ou t  some day. God w i l l  be w i t h  me, and I know I 
j 2 1 w i 1 1 b e o u t  
2 2 To my good f r i e n d ,  one o f  my c losest  f r iends,  
I 
23 Steve Longo, I love you, bro ther .  send my l ove  t o  your 
24 mother, your f a the r ,  your bro ther ,  your w i f e ,  your 
25 b ro the r ' s  f iance and your ch i l d ren .  I ' v e  had some great  
- -  --- 
I 
1 To my l i t t l e  b ro the r ' s  g i r l  f r i end  who I ' v e  
2 known f o r  about th ree,  four years now, you've been.a 
3 b less ing i n  my b ro the r ' s  hea r t .  You've been a b less ing  
4 i n  h i s  l i f e .  I w i l l  -- I w i l l  r eun i t e  w i t h  my fam i l y  one 
5 day, and I ' d  l ove  t o  have you as p a r t  o f  my fam i l y .  1'11 
6 be blessed t o  c a l l  you my s i s te r - i n - l aw .  
7 ' And 1 pray t o  God t o  Josh and may God open up 
8 my s i s t e r ' s  hea r t  and g i ve  you a chance because I would 
9 l ove  you -- 1 would l ove  t o  have you as a b ro the r - i n - l aw .  
10 To my defense team, t o  ~ o h n  adams, Pat,  Mark 
11 and the m i t i g a t i o n  s p e c i a l i s t  and the  doctors,  t h e  
12 s p e c i a l i s t s  they sent me, thank you so much. You guys 
13 have done so much f o r  me. 
14 To the detec t ives ,  t o  the  prosecut ing,  God 
15 bless you guys. YOU had t o  do your job.  There's 
16 nothing -- i t ' s  not  personal .  um, t o  t he  Sta te  o f  Idaho, 
17 I apologize f o r  the  hardship t he  s t a t e  o f  Idaho has t o  go 
18 through. uh, t o  the  c i t y  of Coeur d 'a lene and t h e  County 
19 o f  Kootenai, I apologize. My dearest apologies.  I mean 
20 i t  from the  bottom o f  my hear t .  
21 TO Your Honor, I ' m  sor ry  t h a t  you're s tuck  i n  
22 t h i s  p o s i t i o n  where you have t o  make probably one o f  t h e  
/ 23 toughest decis ions o f  your l i f e  on a dai-ly basis.  I ' m  
I ! 24 so r r y  I had t o  meet you under these circumstances. 
I .  




1 t imes w i t h  you guys. Thank you f o r  your honesty and your 
2 l o y a l t y .    hank you f o r  l o v i n g  me uncond i t iona l ly  
To the ooddridge fami ly i nc lud ing  John. I love 
4 you guys. YOU guys have been l i k e  an extended fami ly .  I 
5 appreciate eve ry th~ng  I appreciate you opening your 
6 doors f o r  me a t  a t ime when my house was too  f u l l  and 
7 l e t t i n g  me stay there ,  l e t t i n g  me become l i k e  another 
I 8 son John, thank you f o r  a l l ow ing  me t o  work f o r  you. 9 Thank you f o r  a l lowing -- l e t t i n g  me know t h a t  you would 
10 h i r e  me i n  an i n s t a n t  
I 11 and t o  one o f  my c losest  and dearest f r iends,  
1 12 a c t u a l l y  probably one o f  my best f r i ends ,  ~ o s h  ooddrldge, 
13 I love  you, brother 1'11 never f o rge t  you, man. 
; 14 whatever happens t o  me, s tay  s t r a ~ g h t .  Don ' t  take o f f ,  
i 15 man I'll be back I swear 1'11 be back 
16 I don ' t  know ~f I missed anybody. My best 
: 17 c losest  f r i end ,  my soul mate, t he  woman I ' v e  been i n  l ove  
4 18 w i t h  f o r  so many years but  t he  on l y  t h i ng  i s  she's 
19 marr ied w i t h  ch i ld ren,  her name i s  Candra, thank you for  
/ 20 your sac r i f i ce ,  your l o y a l t y ,  your honesty Thanks f o r  
21 hugging me Thanks f o r  car tng f o r  me even when you 
22 thought I l e t  you down I love you 
2 3 MS CRANE I love  YOU, too.  
2 4 THE DEFENDANT send my love t o  your fami ly 
25 Take care o f  yourse l f  Keep i n  contact w i t h  me 
- - 
1 bel ieve t h a t  God put  me i n  t h i s  s i t u a t i o n  f o r  a reason. 
2 one o f  the  hardest th ings  I have t o  accept i s  t h a t  you 
3 have t o  thank God f o r  even the  mishaps i n  your l i f e .  
4 That 's so hard fo r  me, and I ' m  sure i t ' s  so hard and most 
5 d i f f i c u l t  f o r  my fami ly  and the  s u t l e r  f am i l y  t o  thank 
6 ~ o d  f o r  going through what t h e y ' r e  going through, but  
7 i t ' s  what i t  says i n  the  B i b l e  and I ' m  t r y i n g  t o  l i v e  
8 l i k e  t ha t .  I t ' s  d i f f i c u l t .  ~ t ' s  d i f f i c u l t  f o r  me t o  
9 thank him, even though I have -- I thank him f o r  p u t t i n g  
10 me i n  t h i s  s i t u a t i o n .  I thank him f o r  spar ing my l i f e .  
11 I thank him fo r  t h i s  oppor tun i ty  t o  speak t o  everybody 
12 t h a t ' s  supported me so much. 
13 I j u s t  know i f  I was given one chance, I don' t  
14 care how many years you pu t  over my head, I w i l l  
15 guarantee y o u ' l l  never cross my path again i n  t he  
16 courtroom. I know I g o t t a  do some t ime. I know t h a t  i n  
17 my hear t  t h a t ' s  probably what 's gonna happen. I pray t o  
18 God t h a t  y o u ' l l  open up your hear t  and your mind and he 
19 touches you w i t h  h i s  grace as he's touched most o f  us 
20 here and you show some len iency toward me, not  
21 because -- not because I j u s t  want i t  but because I t h i n k  
22 I deserve i t .  r t h i nk  I could he lp .  
23 ~f granted by t h e  judge, whenever I get  out  I ' d  
24 love t o  g i ve  my testimony t o  -- whether i t ' s  j u n i o r  h igh  
25 school students, h igh school students and *colleges and 
-- - - - $09 
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1 poss ib l y  reach out,  reach t o  anybody t h a t  poss ib ly  walks 
2 i n t o  the pa th  where  renda an s u t l e r  was walking o r  f o r  
3 whoever might be walking i n  the path t h a t  I walked who 
4 might be i n  my s i t ua t i on .  I t h i n k  given t h a t  oppor tun i ty  
5 I t h i n k  i t  would make a good impact on soc ie ty .  
6 I want t o  thank the deput ies --  I guess the re ' s  
7 on l y  one here - -  I ' v e  never r e a l l y  met you, but  most o f  
8 t he  deput ies I ' v e  dea l t  w i t h  - -  I ' v e  l o s t  a l o t  o f  f a i t h  
9 i n  law enforcement l i v i n g  i n  c a l i f o r n i a  because o f  some 
10 p re jud i ces .  but I ' v e  got the  most respect f o r  you guys. 
11 YOU guys have t reated me w i t h  t he  most respect a t  the  
12 same t ime being very pro fess iona l .  You guys t rea ted  me 
13 w i t h  respect and s i n c e r i t y ,  and I thank you guys. You 
14 guys have opened up my hear t ,  g iven me some f a i t h  back i n  
15 t h e  law enforcement. 
16 um, I don' t  know what e l se  t o  say. I ' m  sor ry .  
17 I ' m  t r u l y  sor ry .  I f  I could change it, I would, but I 
18 c a n ' t  and I ' m  w i l l i n g  t o  take my punishment as a man if 
19 i t  i s  God's w i l l .  whatever t ime you g i ve  me 1'11 go do 
20 my head up high i n  the a i r  because I know t h a t  i s  what 
2 1  God wants me t o  do. 
2 2 To my mom and dad, don ' t  blame yourselves. Yotl 
23 guys d i d  an unbelievable job.  YOU guys d i d  b e t t e r  than 
24 most parents d i d  w i t h  j u s t  two ch i l d ren ,  and you d i d  i t  
25 w i t h  t en  and your jobs are s t i l l  no t  done. Now you're 
\ 
' 1 r h e  State maintains,  Your Honor, t h a t  the  
2 c r y i ng  and the weeping by the  Bu t l e r  family ended a l ong  
3 t ime ago, and r i g h t  now the But le rs  are j u s t  l ook ing  f o r  
4 a l i t t l e  b i t  o f  j u s t i c e .  Right now the State i s  l ook ing  
5 f o r  a l i t t l e  b i t  o f  j u s t i c e .  Your Honor, the S t a t e ' s  
6 recommendation i s  f o r  an indeterminate l i f e  sentence w i t h  
7 twelve ahd a h a l f  years f i xed .  
8 ~ e t ' s  ho ld  t h i s  case up t o  the l i g h t .  Le t  us 
9 see and examine what t h i s  defendant has made a j u d i c i a l  
10 admission t o .  what's contained i n  the amended 
11 In fo rma t i on  i s  t h a t  the  defendant Giovanni Mendiola on o r  
12 about October l l t h ,  the  year 2002, i n  Kootenai County, 
I / 1 13 Idaho, d i d  w i l f u l l y  and un law fu l l y  w i t h  mal ice k i l l  
I / 1 14 Brendan s u t l e r ,  a human being, by choking and stabbing 
1 15 him, from which Brendan B u t l e r  died. Did w i l f u l l y  and i ; 
j 16 un law fu l l y  w i t h  mal ice k i l l  Brendan Bu t l e r ,  a human 
I ,  / 117 being, by choking and stabbing him, Your Honor. This 
, I 
I 18 defendant has made a j u d i c i a l  admission t o  an u n j u s t i f i e d  
1 / 1 : 19 and un lawfu l  k i l l i n g  w i t h  mal ice.  This case i s  not  about 
/ / 20 sel f -defense. Indeed, he has j u d i c i a l l y  admit ted an 1 1 21 u n j u s t i f i e d  and unlawful k i l l i n g .  
The State i s  here, t h e  ButlGrs are here  f o r  
23 j u s t i c e .  j u s t i c e  f o r  t he  u n j u s t i f i e d ,  cpld-blooded 1 ;  22 1 ; 24 k i l l i n g  o f  a twenty-year-old -- 
MR. ADAM~: ob jec t  t o  t ha t .  Judge. That 
.- 
1 he lp ing  r a i s e  t h i r t e e n  grandkids.  Be proud. Every 
2 s i n g l e  one o f  you guys be proud. You guys d i d  a great 
3 j ob .  You guys brought up some good people. That 's why 
4 I ' m  not p o i n t i n g  the  f i n g e r  a t  nobody, t ak ing  my 
5 r e s p o n s i b i l i t y  as a man, and a1 1 I can say i s  may God be 
6 w i t h  both our fami l ies ,  t he  B u t l e r  fami ly  and the  
7 Mendiola fami ly  and my extended fam i l y ,  a l l  my f r iends,  
8 and may God's grace be shown through a l l  o f  us. That 's 
9 i t .  
10 MR. ADAMS: Okay. b: 
11 THE COURT: Thank you, M r .  Mendiola. S ta te 's  
12 recommendations, M r .  Doug1 as? 
13 MR DOUGLAS: Thank you, Your Honor. Your 
14 Honor, t h i s  case has been one piece i n  the  conclusion of 
15 a long and complex i nves t i ga t i on .  Today you've heard a 
16 l o t  of - -  a l o t  o f  evidence, a l o t  about t h i s  case. Over 
17 the course o f  the l a s t  few hours we have heard grown men 
18 and women weep we've heard t he  tea r fu l  testimony o f  
19 many people on both s ides 
20 The State ma3ntalns t h a t  there  are  a l o t  of 
21 good. people here. There are a l o t  of  good people who put 
22 t h e i r  reputat ions on the l i n e ,  who put t h e i r  testimony on 
2 3  t he  l i n e  and t h e i r  s t rong fee l i ngs  on both s ides ,  and the 
24 State c e r t a i n l y  acknowledges t h a t .  Some very,  very f i n e  
25 people. l i f e l o n g  f r i ends .  
- - --- - 
1 mischaracter izes the  nature o f  t he  Alford plea.  Tha t ' s  
2 p e r t u i t i v e  and I ' d  ob jec t  t o  t h e  use o f  t h a t  phrase. 
3 THE COURT: sustained. I sustained the  
4 ob jec t ion .  
5 MR. DOUGLAS: Excuse me, your Honor. We' r e  
6 here f o r  t he  u n j u s t i f i e d  and unlawful  second degree 
7 murder, t he  k i l l i n g  o f  a twenty-year-old young man. Th is  
8 case i s  about t he  sanc t i t y ,  t he  sacredness o f  human l i f e .  
9 Brendan Bu t l e r  was no angel. Brendan B u t l e r  
10 was no angel, Your Honor. He d i d n ' t  deserve t o  d ie .  He 
11 d i d n ' t  deserve t o  be l e f t  i n  a ravine i n  a remote east  
12 p a r t  o f  Kootenai County, and h i s  parents c e r t a i n l y  d i d n ' t  
i 1 3  deserve t o  have t h e i r  son, t h e  youngest o f  t h e i r  f o u r  , 14 adopted sons d i e  I n  t h i s  fash ion.  
15 Your Honor, t h i s  case -- t h i s  i s  a s i t u a t i o n  
I 
16 where the Mendiola f am i l y  w i l l  have the1 r son Every 
I 17 Thanksgiving, every c h r i  stmas, every s other's Day, every 
18 Easter t h e y ' l l  be able t o  v i s i t  t h e i r  son, communicate 
19 w i t h  the1 r son, but every ho l i day ,  every   other's Day and 
20 chnstmas,  Thanksgiving the  B u t l e r  fami ly  w i l l  be w i t hou t  
21 Brendan Bu t l e r .  That 's  what t h i s  case i s  a l l  about. 
22  his case 7s a l l  about t h i s  cou r t  - -  t h i s  cour t  sending a 
23 deter rent  message t h a t  we don ' t  l i v e  by t he  laws of  t h e  
24 jung le  we don ' t  - -  we l i v e  by the  laws o f  c ~ v ~ l i z e d  
25 soc ie ty .  We don ' t  take matters i n t o  
- - - -- - 
'J f 
I r h a t '  s what t h i s  case i s  a1 1  about 
2 ~n  i t s e l f  and i f  t h a t ' s  a l l  you knew about t h i s  
3 case t h e  k i l l i n g  the u n l u s t i f i e d  unlawful  k i l l i n g  o f  
4 twenty yea r -o ld  srendan Bu t l e r  a t  l e a s t  j u s t i f i e s  the 
, s t a t e ' s  recommendation rha t  ' s  an indeterminate 11 fe 
6  sentence w i t h  twelve and a  h a l f  f i x e d  That 's  a  senrence 
7 t h a t  - -  t h e r e  was a  l o t  o f  thought t h a t  went l n t o  t h a t  
8 recommendation i h e  State f ee l s  t h a t ' s  a  f a i r  
9 recommendation The Bu t l e r  fami ly  f ee l s  i t ' s  f a l r ,  as 
10 w e l l  as l a w  enforcement, and tak ing  the  cons te l l a t i on  of  
11 f ac to rs ,  a l l  the  testimony, a l l  the  evidence i n  t h i s  very 
12 complex case, we f e e l  t h a t  type o f  sentence w i l l  serve 
1 3  t h e  ends o f  j u s t i c e  
14  we f e e l  t h a t  any lesser  sentence w i l l  
I S  depr ica te  -- depreciates the nature  o f  t h i s  crime, t h i s  
1 6  second degree murder, so f i n a l l y ,  we ask t he  Court t o  
' 1 7  accept t h e  recommendations made by the State.  
1 8  Indeterminate  l i f e  sentence, twelve and a h a l f  f i xed,  
1 9  Your Honor Thank you very much 
20 THE COURT' Thank you, M r .  Douglas 
: 
2 1  Mr ndams 
22 MR ADAMS Thank you, your Honor c e r t a i n l y  
1 23 nobody here  and I mean nobody here t h inks  o r  says o r  has 
j 24 ever expressed the idea t h a t  i t ' s  r i g h t  o r  was l u s t i f l e d  
25 t h a t  srendan Bu t l e r  d ied  Everybody i n  t he  Mendiola 
4 
1 o f  t h a t  t e r r i b l e  f i g h t  Brendan ended up dead and Giovanni 
2 ended up on the run, but he has come i n  here and he has 
3 accepted r e s p o n s i b i l i t y  f o r  the reasons he has s ta ted  a t  
4 the  change o f  p lea, the reasons he s ta ted here today.  
5 He's ready t o  accept r e s p o n s i b i l i t y .  
6 ~ ' d  ask you t o  look  a t  the  f ou r  elements t h a t  
7 t he  cour t  must consider i n - f ash ion ing  the sentence, and . . 
8  ~ ' d  l i k e  t o  go through those fou r .  F i r s t ,  
9  r e h a b i l i t a t i o n .  I t h i n k  t h a t  Dave Cooley i n  t h e  PSI and 
1 0  the  witnesses t h a t  have not on l y  w r i t t e n  l e t t e r s  t o  t h e  
11 cour t  bu t  t h a t  have t rave led  here t o  t e s t i f y  evidence 
12  t h a t  r e h a b i l i t a t i o n  should not  be one o f  t he  pr imary  
1 3  concerns i n  fashioning a  sentence. There i s  no t  a  l o t  t o  
14  r e h a b i l i t a t e  here, so I don ' t  t h i n k  t h a t  I need t o  spend 
1 5  a whole l o t  o f  t ime arguing what sentence would s a t i s f y  
1 6  t h a t  goal because I don' t  see t h a t  as a  pr imary concern 
1 7  here. 
1 8  A p ro tec t i on  o f  soc ie ty .  I t h i n k  i f  you were 
19  deal ing w i t h  a  r e c i d i v i s t ,  someone t h a t  had a  l ong  
20 cr imina l  record, somebody t h a t  the  State could p o r t r a y  t o  
2 1  you as a  person t h a t  has l i v e d  a  l i f e  outs ide o f  t h e  law. 
22 t h a t  has not  been a  good fam i l y  o r  community member, we'd 
23 be look ing a t  i n d i v i d u a l  deterrence o r  ~ r o t e c t i o n  o f  
24 soc ie ty ,  both, bu t ,  again, I don ' t  t h i n k  t he  evidence 
25 j u s t i f i e s  t h a t  as one o f  t he  foremost goals t h a t  you 
1 fami ly  , especi a1 1  y  Gi ovanni , has cont inua l  1  y expressed t o  
1 2  me and t o  t h e i r  c loser  advisers the  sorrow they have over 3  t h i s  t ragedy. I t h i n k  t h a t  i t ' s  -- i t  would be t e r r i b l e  
4  t o  l e t  t h e  s u t l e r s  t h i n k  r h a t  anybody has any k ind o f  
I 5  f e e l i n g  o ther  than t h a t ,  t h a t  i t  i s  a  t e r r i b l e  loss  and 6  everybody i s  sor ry  f o r  t h a t ,  and nobody th inks  i t  was 
7 j u s t i f i e d .  ~ o b o d y .  
i I t ' s  very d i f f i c u l t  t o  understand how we a l l  9  came t o  be here, but we have two f i n e  f am i l i es ,  two 
1 0  upstanding young men, two young men who worked hard who 
11 gained t h e  respect o f  t h e i r  communities, t h e i r  f r iends,  
1 2  t h e i r  f am i l i es .  HOW d i d  i t  happen now t h a t  one l i e s  dead 
1 should consider i n  deciding how many years i n  p r i s o n  
2  you ' re  gonna sentence Giovanni t o  serve. There's no 
3  evidence t h a t  you need t o  pu t  him away f o r  a  long t ime t o  
4  deter him from committ ing crimes. That j u s t  i s  no t  t h e  
5 case here. That 's not t he  k i nd  o f  i n d i v i d u a l  t h a t  you 
6  have i n  f r o n t  o f  you, and i nd i v i dua l s  are sentenced. 
7  Crimes a ren ' t  sentenced. And you have t o  consider t h i s  
8  i nd i v i dua l  i n  fashioning t h i s  i nd i v i dua l  sentence, and 
9  deterrence and p ro tec t i on  o f  soc ie ty  I don ' t  t h i n k  
1 0  requ i re  a  lengthy p r i son  sentence here.  
11 So we get  down t o  I t h i n k  what i s  the  r e a l  crux 
12  o f  the  Sta te 's  recommendation and the rea l  crux o f  t he  
1 3  and bu r i ed  i n  Port land and the  o ther  s i t s  i n  a  coeur 1 3  f ac to r  upon which you must make your dec is ion  
1 4  d'alene courthouse wa i t i ng  t o  be sentenced t o  what t he  
1 5  s ta te  wants, an indeterminate l i f e  term i n  the  
1 6  pen i ten t i a r y?  I t ' s  very d i f f i c u l t  t o  fathom how a l l  t h i s  
1 7  happens. 1 1 8  I ' m  no stranger t o  homicide cases, having 
1 9  handled them we l l  over twenty years, and l o t s  o f  times 
I 20 you can see how i t  happened. This i s  j u s t  the 2 1  archetyp ica l  t e r r i b l e ,  senseless tragedy f o r  both s ides. 
22 ~ t ' s  j u s t  very d i f f i c u l t  t o  t r y  t o  exp la in  t o  you how i t  
1 23 came t o  t h i s .  I t ' s  d i f f i c u l t  f o r  I t h i n k  Giovanni t o  
1 4  Punishment. what punishment i s  f a i r  and j u s t  under t he  
1 5  fac ts  of t h i s  case consider ing the circumstances of 
1 6  srendan's death and the circumstances o f  Giovanni 's l i f e ,  
17 and those are t he  th ings t h a t  you must consider i n  
1 8  fashioning the sentence, so what k i n d  o f  punishment do we 
19  look to? 
20 DO we need a  l i f e  term i n  pr ison? I d o n ' t  
2 1  t h i nk  so. I don' t  t h i nk  t h a t ' s  a  j u s t  punishment. Th is  
22 i s  not  as M r .  Douglas had described i t  i n  the  ind ic tment .  
23 YOU know, i f  these fac t s  were t h a t  p l a i n  and t h a t  c u t  and 
24 understand how i t  came t o  t h i s .  un for tunate ly ,  there  was 24 dry - -  we do pre l iminary  hearings i n  t h i s  county every 
25 a t e r n b l e  f i g h t  out on t h a t  road t h a t  n igh t  a t  the  end 25 day why was there  a  need t o  have these informants 
1 - ---- - - -- - r l t /  1 J r 
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1 t e s t i f y  under the c loak o f  no cross-examinatjon, under 
2 the  cloak o f  f u l l - t i m e  immunity, not  being able t o  come 
3 i n  here and ~ e s t i f y  again today? why tha t  i f  t h i s  was 
4 such a s t rong  cut and dry case? 
5 you've been a lawyer. you ' re  a judge now. 
6 These courtrooms are about t r u t h .  These courtrooms are 
7 about exposing facts.  The ancient p rac t i ce  o f  doing 
8 t h i ngs  i n  secre t  i n  f r o n t  o f  grand j u r i e s  i s  abhorrent t o  
9 me and t h i s  i s  exact ly  why. This i s  t he  k ind o f  case 
10 t h a t  makes them abhorrent, and I t h i n k  t h a t  you ought t o  
11 take t h a t  i n t o  considerat ion when you ' re  look ing a t  the  
12 f a c t s  t h a t  went i n t o  t h i s  case, t h a t  those fac ts  have 
13 been presented t o  you through a hearsay document, the  
14 grand j u r y  testimony not  tested, and you know as we l l  as 
15 I do, Judge, when you on ly  hear one s ide o f  the  case how 
16 s lanted th ings  can be, and I t h i n k  you've heard t h a t  i n  
17 the  courtroom today j u s t  a l i t t l e  b i t :  Less than fou r  
18 hours o f  present ing the other s ide  o f  the case and how 
19 d i f f e r e n t  t h i ngs  look  when you hear both sides ins tead o f  
20 j u s t  one s ide ,  and I ' d  l i k e  you t o  consider t h a t  i n  
21 dec id ing what punishment i s  necessary. 
2 2 MY advice t o  Giovanni was t o  not plead t b  t h i s .  
23 I t o l d  him and I s t i l l  be l ieve I thought the worst he 
24 would do i n  a j u r y  t r i a l  was manslaughter, bu t  i t ' s  h i s  
25 l i f e ,  i t ' s  no t  mine, I t ' s  h i s  decis ion,  i t ' s  no t  mine, 
1 what the circumstances i n d i c a t e .  Ce r ta in l y  t he  
2 circumstances o f  t h i s  i n d i v i d u a l  Giovanni Mendiola speak 
3 less  t o  the need f o r  punishment Than a l i f e  sentence. 
4 That 's way too  much time f o r  these f a c t s ,  way too  much 
5 t ime. 
6 i t h i nk  f i f t e e n  years f i x e d  w i t h  s i x  years - -  
7 o r  f i f tee \n  years w i t h  s i x  years f i x e d  i s  an appropr ia te  
8 sentence. I t h i n k  i t  meets t he  goals o f  punishment, 
9 pro tec t ion ,  deterrence and r e h a b i l i t a t i o n .  I t h i n k  
10 t h a t ' s  a very appropr ia te  punishment sentence. I f  t h e  
11 Idaho s ta te  board o f  co r rec t i ons  a f t e r  s i x  years does no t  
12 fee l  t h a t  Giovanni can be released, they can keep him 
13 there f o r  another n ine y e a r s - a f t e r  t h a t .  I t h i n k  t h a t ' s  
14 a very appropr iate sentence here ,  and I have t o  agree 
15 w i t h  Giovanni. I t h i n k  t h a t  -- I don ' t  t h i n k  you ' re  ever 
I 
16 going t o  see him i n  t h i s  o r  any o the r  courtroom. 
i , 17 I can never understand how t h i s  happened w i t h  
1 I ; 118 these two young guys, Brendan and Giovanni, bu t  i t  d i d .  
I 
1 i 19 ~ ' d  ask you t o  not  be taken i n  by a l l  the hype and a l l  1 20 the  press and a l l  o f  the  outrageously overblown 
1 ' 2 1  a l legat ions  t h a t  were made i n  t h i s  case. consider t h e  I ; 1 22 f ac t s  t h a t  have been presented from the witness stand by 
i ! 23 witnesses as a f a c t o r  i n  t h i s  man's 1ife.when you decide 
I ! 24 t ha t .  I can t e l l  you today i s  t he  214th day. Thank you. 
' 1  ! / 25 THE COURT: ~ 1 1  r i g h t .  Thank YOU, M r .  adams. 
I I - - 
1 and he made the dec is ion  he f e l t  would p ro tec t  h?s 
2 f am i l y ,  no t  expose h i s  s i s t e r s  t o  t he  t h rea t  o f  
3 ind ic tment  o r  prosecut ion t h a t  was being made. He 
4 would've done anything t o  avoid h i s  sisters being 
5 invo lved i n  t h ~ s ,  and t h a t  t h rea t  was on the  tab le ,  and 
6 now the t h r e a t ' s  gone because he entered the  p lea over 
7 t h e  advice o f  h ~ s  lawyer 
8 I don ' t ,  again, want t o  derngrate Brendan 
9 s u t l e r ' s  death ~t was wrong. ~t should've never 
10 happened Giovanni ' s accept1 ng responsi b i  l i t y  But I 
11 t h i n k  when you're fashloning the sentence you ought t o  
12 consider the  f ac t s  and not the  name o f  t he  crime. The 
13 f a c t s  and the  fac to rs  o f  t h i s  man are what you should 
14 consider ~ h t s  I n  my mind 1s more along a manslaughter, 
1 5  and I t h i n k  t h a t ' s  the  type o f  sentence you ought t o  
16 g i v e  That 's gonna f u l f ~ l l  the  goals, the  f ou r  goals of 
17 sentencing t h a t  our cour ts  o f  record say t h a t  we should 
18 conslder 
19 Again, I t h i n k  punishment i s  the  toughest 
20 t h i n g  I t h i n k  you've got t o  be scratching your head 
21 f l g u r i n g  out,  w e l l ,  on the  one hand I ' v e  got t h i s  cap i t a l  
22 case ~ n d i c t m e n t  I n  the  beglnnlng, and now look a t  where 
23 we're a t  HOW am I supposed t o  deal w i t h  t h i s 7  I t ' s  a 
24 tough l o b  MY advice,  my p lea t o  you 1s t o  t r e a t  i t  as a 
25 manslaughter That 's  what the  fac ts  i nd i ca te  That's 
- - - 
I '  
1 1 1 GO ahead and take a recess and 1'1 1 be back. I t  wi 11 I 1 2 probably be a t  l e a s t  a h a l f  hour.  
(RECESS FROM 2:09 TO 3:04 P.M.) 
THE COURT: I have a quest ion o f  t he  State,  
5 M r .  Douglas. obviously Mr. s h e f f i e l d  d i d n ' t  t e s t i f y  here 
6 a t  sentencing. M r .  weathersby d i d n ' t  t e s t i f y  here a t  
7 sentencing, and was there  immunity worked out  w i t h  those 
MR. DOUGLAS: Yes, Your Honor. 
THE COURT: why i s  i t  t h a t  they d i d n ' t  t e s t i f y ?  
MR. DOUGLAS: You're t a l k i n g  about both o r  -- 
THE COURT: co r rec t .  
MR. DOUGLAS: w e l l ,  t he  State d i d n ' t  f e e l  t h a t  
14 there  was a need t o  c a l l  those i nd i v i dua l s  t o  t e s t i f y  a t  
15 a sentencing since t h i s  was a g u i l t y  plea. The Court  has 
16 o ther  mater ia ls  before i t .  
THE COURT: ~ l l  r i g h t .  M r .  Giovanni ~ e n d i o l a ,  
18 I ' m  going t o  sentence you as fo l lows for  the  crime o f  
19 second degree murder, a fe lony, v i o l a t i o n  o f  Idaho Code 
20 sect ion  18-4001, 18-4003(g) committed October 11, 2002, I 
21 am sentencing you t o  the  custody of the Idaho s t a t e  board 
22 o f  cor rec t ion  fo r  a f i xed term o f  e igh t  years fo l lowed by 
23  an indeterminate term of l i f e  f o r  a t o t a l  term no t  t o  
24 exceed a l i f e  sentence. I ' m  imposing a 950,000 f i n e .  
2 5  he reasons fo r  t h a t  sentence are many, and I 
- - - - r\ I - - L 23 
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1 ~ 1 1 1  t r y  and h i t  a l l  o f  them. I don ' t  know what happened 
2 on October l l t h ,  2002, and obviously I never w i l l .  I 
3 haven ' t  been given the bene f i t  o f  the testimony of 
4 Mr. weathersby. Mr. weathersby d i d n ' t  t e s t i f y  a t  the  
5 grand j u r y .  As f a r  as I know. M r .  weathersby's never 
6 t e s t i f i e d  i n  t h i s  case. M r .  s h e f f i e l d  t e s t i f i e d  i n  f r o n t  
7 o f  the  grand j u r y .  That was not sub jec t  t o  
8 cross-examinat ion c e r t a i n l y .  ~t would've been n i ce  t o  
9 hear from him today. 
10 According t o  Mr. She f f i e l d ,  a f t e r  M r .  Bu t l e r  
11 was k i l l e d  you admitted t o  t h a t  and described how you 
12 k i l l e d  him, and he 's  no t  here e i t h e r .  NO one's r e a l l y  
13 a s s i s t i n g  t he  cour t  t o  t r y  and come t o  g r i p s  w i t h  what 
14 happened on t h a t  date, and t h a t ' s  why I ' m  q u i t e  conf ident 
15 I w i l l  never know what happened. 
16 Your at torney argues t h i s  i s  a manslaughter 
17 case. YOU p led g u i l t y  t o  second degree murder. Your 
18 a t t o rney  argues I should sentence you as a manslaughter 
19 case. The Sta te 's  a t to rney argues f o r  an indeterminate 
20 l i f e  sentence, ye t  d i d n ' t  b r i n g  i n  any witnesses t o  
21 exp la in  t o  me where the  mal ice was here. you've admitted 
22 t o  t he  mal ice.  You've p led  g u i l t y  t o  the  crime t h a t  
23 inc ludes mal ice.  I have t o  sentence you on t h a t  crime. 
2 4 You've not g iven me the  b e n e f i t  o f  your s ide of 
25 the  s t o r y  u n t i l  todpy, and you touched on t h a t ,  but  i n  
. -. ... - -. 
1 t o  the l ack  o f  evidence before me, as t o  the d e t a i l s  of  
2 mal ice and the extent o f  mal ice.  
3 The eight-year f i xed term i s  X t h i nk  more than 
4 a t y p i c a l  manslaughter sentence would warrant.  The 
5 indeterminate l i f e  sentence i s  something t h a t  a second 
6 degree murder of fense would warrant i f  t h i s  were 
\ 
7 conducted w i t h  e e  mal ice t h a t  t he  s ta te  c la ims. 
8 I guess what ~ ' m  doing i s  ~ ' m  g i v i ng  you the  
9 oppor tun i ty  over the  next e igh t  years, i n  the next seven 
10 years and however many months t h a t  remain on the  f i x e d  
11 p o r t i o n  o f  your sentence, g i v i n g  you the oppor tun i ty  t o  
12 determine how much t ime you spend. I f  you behave I ! 13 you rse l f  i n  pr ison,  I don ' t  see any reason why you 
i 1 1 4  shouldn' t  be out i n  e igh t  years. ~f you acted w i t h  
I j 15 mal ice,  I t h i n k  e igh t  years i s  an absolute minimum t h a t  r 1 ) 16 can f e e l  comfortable w i t h  sentencing you and s t i l l  
1 / 17 meeting a l l  t he  c r i t e r i a  of sentencing t h a t  I have t o  
/ / / I 18 keep i n  mind, deterrence t o  you and others,  t o  soc ie t y  as 
I 1 19 a general .  r e h a b i l i t a t i o n ,  r e s t i t u t i o n .  
I ! 
I appreciate a l l  those who have w r i t t e n  l e t t e r s  
21 on your p a r t ,  and I appreciate a l l  those who have 
22 t e s t i f i e d  here, and I don ' t  mean t o  b e l i t t l e  t h a t  
23 testimony, but  even wi thout  Mr. weathersby's test imony 
I I 24 and even w i thou t  M r .  S h e f f i e l d ' s  testimony here today. 
I i 25 a1 1 these people who have t e s t i f i e d  how honest, ca r i ng  
1 ,  
i - - . - - . . 
1 your presentence i n te rv iew  you a t  the advice o f  counsel 
2 remained e n t i r e l y  s i l e n t  on what happened. Today I hear 
3 f o r  t he  f i r s t  t ime your s ide  o f  t he  s tory .  
4 what I do know i s  t h a t  you k i l l e d  Brendan 
5 B u t l e r .  You've admit ted i t .  You p led g u i l t y  t o  t he  
6 crime. You're c la iming some s o r t  o f  self-defense. The 
7 s t a r e  c la ims you d i d  i t  mal ic ious ly .  You p led  g u i l t y  t o  
8 t h e  crime t h a t  involves mal ice as an element of t h a t  
9 cr ime. I ' m  not  q u i t e  so naive as t o  be l i eve  t h a t  you 
10 were out  f o r  an af ternoon d r i v e  w i t h  M r .  Bu t l e r  when t h i s  
11 crime occurred. Every i n d i c a t i o n  from the grand j u r y  
12 test imony i s  t h a t  you came up here as muscle, as an 
13 enforcer,  and you came up here s p e c i f i c a l l y  i n  October t o  
14 work out the  issues i n  some way about t he  money tha r  was 
15 owed by M r .  Bu t l e r .  
16 I t h i n k  a f a i r  reading o f  the  grand j u r y  
17 proceedings, and t h a t ' s  why I took so long i n  going 
18 through, i s  t h a t  there  i s  mal ice here, t h a t  t h i s  wasn't a 
19 s i t u a t i o n  where someone under the  in f luence o f  drugs 
20 suddenly freaked out and t h a t ' s  why t h i s  ensued, but 
21 t r y i n g  t o  do j u s t i c e  here and t r y i n g  t o  understand what 
22 the  fac ts  are i s  l i k e  t r y i n g  t o  p ick  up a novel, and you 
23 read the f i r s t  ten  pages and understand what the  s to ry  
24 l i n e  maybe i s  and then you read the l a s t  ten  pages and 
2 5  you f i nd  out what happened, but I don ' t  have a c lue ,  due 
- -  ~ -- . - . . -~ . -. 
/ I 1 and l o v i n g  you are need t o  know t h a t  you've admit ted t o  
/ j 
, I  2 k i l l i n g  a man and t h a t  you l e f t  him there  dead, then l e f t  
I I 3 t he  scene, refused t o  be accountable f o r  t h a r ,  refused t o  1 I 
/ 4 be accountable f o r  t h a t  a c t  u n t i l  an i n v e s t i g a t i o n  cou ld  
I '  
1 / 5 p iece together  what had happened here, and I have no 
/ :  6 doubt t h a t  you are a k ind  man, a l ov ing  man, a s p i r i t u a l  
7 man. The amount o f  people t h a t  have t e s t i f i e d  and have 
8 w r i t t e n  l e t t e r s  i n  support o f  you have been unanimous t o  
9 t h a t  e f f e c t ,  and so you have a l o t  o f  good i n  you, b u t  a t  
10 l e a s t  c e r t a i n l y  on t h i s  occasion and I t h i n k  the  grand 
, 11 j u r y  testimony i nd i ca tes  throughout the  summer o f  2002 
12 t h a t  you had a l o t  o f  e v i l  i n  you, too, and I t h i n k  on 
13 the balance the scales t i p  towards there being mal ice 
14 involved. 
I t h i n k  given the  crime t h a t  you've p led  g u i l t y  
16 t o ,  i f  I were t o  sentence you t o  anything less  I would 
17 not be serving the goal o f  punishment, o f  deterrence t o  
18 o thers .  you've committed a murder. I can ' t  over look 
19 t h a t .  YOU walked away from the  murder and t r i e d  t o  get  
20 away w i t h  it, and I c a n ' t  over look tha t .  The water 's  
21 very murky as t o  what t he  f ac t s  were t h a t  l e d  up t o  t h a t  
22 murder, and, again, I don ' t  t h i n k  1'11 ever know t h a t .  
MRS. MENDIOLA: I can t e l l  you. 
THE COURT: I c a n ' t  hear you. 
. MRS. MENDIOLA: I can t e l l  yfJu .' !' 7 
~ . -- 3 J  . ' 
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1 THE COURT: No. As f a r  as the fac ts  t h a t  l e d  
I 
2 up t o  i t ,  I do not know what the fac ts  are.  The water 's  
3 a  l i t t l e  c l ea re r  as t o  the f a c t s  a f t e r  the i nc iden t .  
4 again ,  you 've  admitted t o  k i l l i n g .  I - -  you've l e d  such 
I 5 an exemplary 1  i fe according t o  a l l  these people t h a t  have 6 t e s t i f i e d  i n  your favor ,  and I don'^ doubt a s ing le  one 
7 o f  them, and again I do t h i n k  you have a  l o t  o f  good i n  
i 8 you. As a  r e s u l t ,  the  sentence t h a t  I ' v e  handed down 9 i s n ' t  r e a l l y  geared towards r e h a b i l i t a t i o n .  There i s  
1 0  very  l i t t l e  doubt i n  my mind t h a t  you would ever commlt 
I 11 such an a c t  again i n  t he  f u t u r e .  I would say the re ' s  12  almost no doubt i n  my mind t h a t  you would ever commit 
1 3  such an a c t .  
I don ' t  t h i n k  you ' re  a  sociopath. I don' t  
15 t h i n k  t h a t  you l e f t  C a l i f o r n i a  t o  come up here w i t h  t he  I l4 
1 6  i n t e n t  t o  do t h i s ,  bu t  i t  happened. You've admitted t o  a  
I 17 cr ime t h a t  involves mal ice,  and I have t o  sentence you 1 8  accord ing ly .  
1 9  I encourage you i n  t h e  next -- i n  what's l e f t  
I 20 o f  t he  e ight -year  f i x e d  sentence t o  keep i n  mind what 1 2 1  those people who spoke out i n  your favor  today said,  and 
22 obv ious l y~keep  i n  mind the  l o v e  o f  your fami ly .  what 
2 3  you've done i s  a  h o r r i b l e  a c t ,  bu t  I -- I don ' t  take any 
' 24 p r i s o n  sentence l i g h t l y ,  whether i t ' s  a  day i n  j a i l  o r  
25 s i x  months on the r,etained j u r i s d i c t i o n  program o r  e i g h t  
1 refuse t o  be l ieve what you've admitted t o .  one o f  t he  
2 l e t t e r s  rha t  seemed t o  leap out a t  me was a  l e t t e r  from 
3 sal  Schachter, and I share w i th  him h i s  concerns. tie 
4 says, " ~ t  pains me t e r r i b l y  t o  w r i t e  t h i s  l e t t e r  on 
5 behal f  o f  my close f r i e n d ,  Giovanni ~ e n d i o l a ,  under these 
6 dreadful  circumstances. However, my sadness i s  e n t i r e l y  
7 ins ign i? icant  when compared t o  t he  never-ending anguish 
8 and agony t h a t  the loved ones of srendan s u t l e r  must 
9 reg re t t ab l y  endure. MY deepest apologies and condolences 
10 t o  a l l  o f  those who w i l l  fo rever  g r i eve  srendan's 
11 unt imely passing. There's nothing I could  w r i t e  t h a t  
12 would change the h o r r i b l e  r e a l i t y  t h a t  we are  a l l  
/ 13 conf ront ing  because o f  the  d isappo in t ing  and unfor tunate  
' 1  14  act ions  perpetrated by my f r i e n d  Giovanni. I won' t  even 
' I  
I I 15  pretend t o  make excuses o r  t r y  t o  j u s t i f y  t h i s  t ype  o f  
1 6  behavior,  and I admit I do not know a l l  t h e  f a c t s .  The 
17 only  t h i n g  I do know about a l l  t h i s  i s  Giovanni, and I ' m  
18 appal led t o  f i n d  someone so i n t e l l i g e n t  invo lved i n  a 
1 9  crime so awfu l , "  and I share w i t h  him, as I ' m  sure you 
20 do, the  f ee l i ngs ,  and you've i nd i ca ted  t h e  f e e l i n g s  t h a t  
2 1  you have f o r  the  s u t l e r  fami ly ,  and I t h i n k  
22 Mr. Schachter's about as conversant w i t h  the  f a c t s  t h a t  
23 l e d  up t o  t h i s  murder as I am. 
24 I f  you a ren ' t  able t o  perform we l l  i n  p r i son ,  I 
25 t h i n k  t h a t  soc ie ty  i s  being pro tec ted by t he  
--A- 
1 years o r  an i nde te rm~na te  l i f e  sentence, but you yoursel f  
2 s a i d  t h a t  maybe t h i s  a l l  happened f o r  a  purpose, and I 
3 t h i n k  you r e a l l y  do have a  l o t  o f  goodness i n  you. I 
4 encourage you t o  use t h a t  goodness w i t h i n  the  pr ison 
5 system i n  t he  next seven-plus years 
1 sentence some people who don ' t  -- where I 
7 s t rugg le  t o  f i n d  any goodness, and t h a t ' s  ce r ta in l y  not  
8 t h e  case w i t h  you, and I c e r t a i n l y  haven' t  dea l t  w i t h  a  
9 case where the crime has been so serious where you can 
10 f i n d  obvious goodness i n  t he  person t h a t  I ' m  sentencing, 
11 so t h i s  i s  -- t h i s  presents very  unusual circumstances. 
I s t rugg le  m i g h t i l y  w i t h  how a man who has done 
13 so many good th ings and has been so l oya l  and, uh, you 
1 4  know, has forsaken a lcoho l ,  tobacco and drugs and been so 
15 suppor t ive  of o ther  f am i l y  members and supportive o f  
1 6  strangers such as -- o r  a t  one time strangers such as 
1 7  A l l i s o n  Stone, the  7 th  grader i n  Seat t le ,  I st rugg le  w i t h  
1 8  how t h i s  happened, and as I say, I don ' t  t h i nk  I ' v e  
19 r e a l l y  been ass is ted i n  coming t o  g r i ps  w i t h  how t h ~ s  
2 0  happened which makes what I ' m  doing a l l  the more 
21 prob lemat ic ,  a l l  the  more t r o u b l i n g  
22 AS I guess i s  t o  be expected, when I read 
1 23 through most o f  these l e t t e r s ,  most o f  these people could 
1 24 no t  be l i eve  what you'd been charged o f ,  cou ldn ' t  be l ieve 
25 what you'd p led  g u ~ l t y  t o ,  and I ' m  sure some people w i l l  
-- - -- 
1 I 1 indeterminate po r t i on  of the sentence. I t h i n k  i f  what 1 i 2 everyone who has t e s t i f i e d  i n  cou r t  today t e l l s  me i s  
1 / 3 t r u e ,  you can be out i n  less  than e i g h t  years,  g iven 
1 4 c r e d i t  f o r  the t ime served. the  214 days. and I w i l l  g i ve  ' 5 you c r e d i t  f o r  t h a t  t ime served obviously,  bu t  perhaps, 
6 as you a l luded t o ,  t h i s  happened f o r  a  purpose, f o r  a  
7  reason, and maybe you can be a  l i g h t  t o  others i n  p r i son ,  
8 people t h a t  need a  l i g h t .  obv ious ly  you have a  s t rong 
9 f a i t h .  I t h i n k  you can be a l i g h t  t o  o thers  i n  p r i s o n  on 
10 t h a t  bas is .  Obviously you have t a l e n t  a r t i s t i c a l l y ,  and 
11 a l o t  o f  f o l k s  t h a t  I deal w i t h  c e r t a i n l y  don ' t  have t h a t  
12 going f o r  them, and perhaps t h a t  can be something t h a t  
13 can he lp  them through t h e i r  t r y i n g  t imes, too .  
you've i nd i ca ted  t h a t  you would l i k e  t o  speak 
15 t o  others about the  e v i l s  o f  drugs and the  e v i l s  o f  your 
16 act ions ,  and perhaps t h a t  can be accomplished, t oo ,  and 
1 7  maybe by working w i t h  p r i son  o f f i c i a l s  your message 
18 doesn' t  have t o  be kept w i t h i n  t he  pen i t en t i a r y .  I hope 
19 you use your c r e a t i v i t y  t o  t r y  and take some o f  those 
20 p o s i t i v e  th ings ,  th ings t h a t  you would l i k e  t o  
21 communicate t o  others beyond t h e  p r i son  w a l l s .  I j u s t  
2 2  encourage you t o  do what you can. you ' re  obviously a  
23 unique i n d i v i d u a l  t h a t  comes before  a  judge f o r  
24 sentencing, espec ia l ly  on a  crime l i k e  t h i s ,  and you've 
25 got t a l e n t s ,  and I urge you t o  use those t a l e n t s  f o r  t he  
- - . --. - .- .- . .-. r ' Q  
--,J / P 
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1 bet terment  o f  others.  I th ink  the e f f e c t  o f  doing t h a t  
2 w i l l  ger vou your freedom sooner ra ther  than l a t e r  i n  
3 a d d t t ~ o n  t o  accomplishing a l o t  of good i n  a s i t u a t i o n  
4 where good doesn' t  t y p i c a l l y  happen. 
3 Anything f u r t h e r  on beha l f  o f  the  s ta te? 
6 MR. DOUGLAS: NO,  YOU'^ Honor. 
7 THE COURT: Anything f u r t h e r  on beha l f  o f  t h e  
8 defense7 
9 MR. ADAMS: No. shank you, Your Honor. 
10 THE COURT: A l l  r i g h t .  Thank you a l l .  Thank 
11 you f o r  a l l  t h a t  have been a t t e n t i v e  and t o  who have 
12 t e s t i f i e d  throughout the  day. 
13 MR. KIERNAN: Judge, there  was one o the r  t h i n g  
s 14 i f  I cou ld  b r i ng  t h a t  up. we had -- I t a l ked  t o  
15 M r .  oouglas b n e f l y .  we had a motion t o  a l l ow  the -- t o  
16 a l l o w  t h e  ]a11 not a contact v i s i t  but  a non-video v i s i t  
17 i n  t he  booth we -- there  i s  the people t h a t  were here 
18 t o  support  Gio today before they went back wanted t o  t a l k  
19 t o  him on the -- not over a video camera, so we'd make a 
20 mot ion t o  a l low those people. I have given a l i s t  o f  t h e  
21 people t h a t  have requested t h a t  t o  M r .  Douglas and 
22 Mr. Turnbow, and so we'd make t h a t  motion a t  t h i s  t ime.  
2 3 THE COURT: The Sta te 's  pos i t i on?  
2 4 MR. DOUGLAS: Your Honor, we're no t  gonna 
25 s t i p u l a t e  t o  t h a t  w j thout  communicating w i t h  t he  
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\ 
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d my o f f i u a l  seal t h i s  m a y  o f  






20 i cia1 Court Reporter 




1 approp r i a te  people a t  t he  j a i l ,  and we're awai t ing  t h a t .  / I  
2 w i t h  t h a t  okay we don ' t  have any problem, but  I ' m  
I 
3 r e l u c t a n t  t o  do t h a t  j u s t  because o f  t he  l o g i s t i c a l  
4 i ssues i nvo l ved  w i t h  me agreeing t o  something wi thout  
5 prope r l y  communicating w i t h  those fo l ks .  
6 THE CDURT: we l l ,  l e t ' s  make t h a t  communication 
7 immediately,  and please advise M r .  ~ i e r n a n  and Mr. adams 
8 as t o  t h e  outcome o f  t h a t ,  and i f  t h a t ' s  not  agreeable t o  
9 t h e  admin i s t ra t i on  a t  t he  j a i l ,  then please advise me 
10 immediately and w e ' l l  have a hear ing immediately. 
11 MR. KIERNAN: Thank you, Your Honor. 
12 THE COURT: Anything f u r t h e r  on beha l f  of t he  
13 defense? 
14 MR. KIERNAN: NO,  YOU^ H O ~ O ~ .  
15 THE COURT: Best wishes t o  you, s i r ,  and t o  
16 your fami ly  and t o  the  fami ly  o f  the s u t l e r s .  
17 THE DEFENDANT: Thank you. 
18 THE COURT: This has been a d i f f i c u l t  
19 proceeding . 







ANDREW PAWES, ISB #4110 
Attorney at Law 
160 Second Street East, Suite 2 16 
Post Office Box 5988 
Ketchum, Idaho 83340 
Telephone: 208-726- 10 10 
Facsimile: 208-726- 1 187 
Attorney for Defendant 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
GIOVANNI MARCELLO MENDIOLA, 1 
1 
Petitioner, 1 Case No. CV 04-8005 
) 
VS. ) AFFIDAVIT OF ALICIA 
1 MENDIOLA 
THE STATE OF IDAHO, 1 
1 
Respondent. 1 
I, Alicia Mendiola, being duly sworn, state as follows: 
1. I am the mother of Giovanni Mendiola. 
2. On or about July 30,2003, I had a meeting with Giovanni, my other sons, 
Eddie and Piero, and their attorneys and investigator Mark Durrant. That 
meeting occurred in a courtroom in the District Court building in Coeur 
d'Alene Idaho. Neither the presiding judge nor the prosecutor was present at 
the meeting. At that meeting Giovanni stated that he did not murder Brendan 
AFFIDAVIT OF ALICIA MENDIOLA 1 
Butler. Giovanni said that Butler pointed at gun at Giovanni and the two 
struggled over the gun. The killing of Butler was an accident which occurred 
during the struggle. 
Later that day, I talked with John Adams, the attorney representing Giovanni, 
and Mark Durrant, Mr. Adams's investigator. They told me that Giovanni had 
to accept the plea to a second degree murder, even he was not in fact guilty of 
that charge, in order to get the benefit offered to my other sons Eddie and 
Piero. In addition, I was told that if Giovanni did not accept the plea bargain, 
my daughters would face charges. 
4. On or about August 19, 2003, I, along with my sister and my two daughters, 
met with William Douglas and Lansing Haynes, from the Kootenai County 
Prosecuting Attorney's Office. Mr. Adams and Mr. Durrant also attended the 
meeting. That discussion involved the possible reduction of the charge to 
manslaughter from the second degree murder offer previously made. Prior 
to the meeting, I had read all of the discovery and was aware that almost all of 
the evidence against Giovanni was based upon statements from admitted drug 
addicts and drug dealers. Mr. Douglas informed me that he would consider 
the reduced charge but that he needed to talk with the parents of Brendan 
Butler. 
5 .  As I was leaving the prosecutor's office that day, I overheard Mark Durrant 
telling Lansing Haynes that the charge should be murder. I could not 
AFFIDAVIT OF ALICIA MENDIOLA 
understand how my son's investigator would state that to the prosecutor when 
we had just talked with the prosecutors about the case not being a murder 
charge. 
6. On or about August 20,2003, I spoke with John Adams who told me that Mr. 
Durant's comment was about a separate murder case, not Giovanni's. I still 
believe that Mr. Durant's comment was about my son's case. 
7. Mr. Adams also informed me that the Butler family would not accept the 
reduced charge and that Giovanni had to accept the deal if Eddie and Piero 
were to be free within four months. 
8. As a result of this pressure related to his brothers and other family members, 
Giovanni, on or about August 23,2003, entered a plea to a second degree 
murder, which he did not commit. 
Dated this 22 day of September, 2005. 
( Alicia Mendiola 
2,@/7005. Subscribed and sworn before me t h i s ~ ~ ~ g ~  of 
- 
Comrn. Expires:- 5 -B 
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ANDREW PAWES, ISR $41 10 
Attorney at Law 
160 Sccond Strcet East, Suite 2 16 
Post Office Box 5985 
Ketchwn, Jdaho 83340 
Tclcphone: 208-726- 10 10 
Facsiznile: 208-726-1 187 
Altorney for Peti timer 
IN THE DISTWCT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO. IN AND FOR T33E COUhrT'Y OF KOOTENAI 
Petitioner, 
VS . 
THE STATE OF IDAHO, 
1 
1 Case No. CV 04-8005 
) 
) AFFIDAVIT OF MARC0 
ANTONIO GARCIA 
1 
I, Marco Antonio Garcia, being duly sworn, declare as follows: I 
I .  I was a defendant in the case of State of Idaho v. Marco Antonio Garcia, in the I 
I 
. - -  - -- - - 4  
District Cow? of the First Judicial District, County of Kootenai, filed I I 
pursuant to an indichlent returned by the Grand Jury. I 
2. Giovanni Mendiola was prosecuted upon an indictment rctumed by the samc 
,clrand jury kl a sqmate indictment. I 1 :  
3. Giovanni Mendiola was charged among other offenses with a first degree I 
murder of Brendan Butlel-, alleged to have occurred on or about October 1 1, 
2002. 
4. On or about that date. I was present in K~otenai County in a car driven by 
Brendan Butler. Brian Weathersby, Eddie Mendiola and Giovmni Mmdiola 
were also present in the car. Brendax~ and Giovanni wcre in the kont seat and 
the rest of us sat in the back seat. 
5. Brendan dxove us to a wooded qeeaa_clutsidc of Coeurd'AIene in a hilly area 
with which 1 was unfamiliar. Before we arrived at this area, 1 observed 
Brendan and Giovanni talking normally. I do not recall the content of the 
conversatioa. 
6.  When the ca.r stopped, we all exitcd the car. Brendan and Giovmni walked up 
thc hill in front of the car and the other three of us walked down thc hill away 
from the car. Brian went into the woods to go 'to the bathroom near where 
Eddie and I were standing. 
7. As we walked away fram the car and were standing down the road, I hcard 
arguing between Brendan and Giovanni. I was too far away to hear what was 
- - -  .- -, .. . 
bcing said, but the tone of the voices indicated to me that thcy werc arguing 
about something. Ati this point, none of us could see Brcndsln and Giovaimi. 
8. 1 then hcard louder shouting and we all decided to see what was happening up 
the road. When w-c anrived whcre Brcndan and Giovanni were, 1 saw them 
wrestling and strvgglitlg on the ground. Nonc o f  us were in a place whcre we 
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saw Brcndan and Fiovanni when thcy were standing. I then saw Giovmni get 
up and ask what happened. I saw Brendan laying on the ground, not lnoving 
with a large amount of blood near him. Giovanni was upsct and curskg, 
I 
saying rhat Brendan had pulled a pun. Giovami said he knocked the gun away 
from Brendan, but that Brendan pulled a h i f e .  As they struggled over the 
knifc, Giovanni said Brendan was stabbed. I saw that Giovanni had been cut in I 
the stniggle as well. -- - - .  I I 
i 
9. Giovanni was freaked out I saw Brendan's body and a gun on the ground near I 
his body. I had not seen Giovanni carrying a weapon that day. In the past I had I 
I 
seen Brendan wit11 a gun. 
' I  




~ a r c d  Antonio G a i a  
I 
Subscribed and sworn before mc th is 7 day ef /.&- ,2005. - - -. - - .  . - - .  I 
Office Depot de Maico, S.A. de  C.V 
Av. h a e o  de b e  Heroes 7 031 1 Notary Public 
a. Zma Rio Rcsidinn at: -
C.P. 22320, TCjuana, B. C. C o ~ m .  Expires: 
%I.: (66) 34 74 00 Fax; (66) 34 28 70 
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DATE OF DEATH: 







BUTLER, BRENDEN (INITIALLY JOHN DOE) 
SEX: 
mined 
1 1114102 @ 1330 hours 
Kootenai Medical Center 
Doctor Robert WestlKootenai County Coroner's Office 
920 Ironwood Dr., Coeur d' Alene, ID 83814 
George R. Lindholm, M.D. 
Male 
- 1 1  PATHOLOGIC DIAGNOSES 
I 1. STAB WOUND TO THE NECK WITH: 
A. SITE OF ENTRANCE: RIGHT LATERAL NECK. 1 
B. SITE OF EXIT: NONE. 
C. DIRECTION OF WOUNDING: RIGHT TO LEFT WITH MINIMAL ANTERIOR 
TO POSTERIOR DEVIATION. 
D. TRACK OF STAB WOUND THROUGH SKIN OF RIGHT NECK, 
SUBCUTANEOUS FAT, PECTORALIS MUSCLE. RIGHT CAROTID ARTERY 
AND VEIN, POSTERIOR PHARYNGEAL MUCOSA, TO NICK ADVENTlTlA OF 
LEFT CAROTID VESSEL AND TERMINATE. 
E. ASSOCIATED INJURY: HEMORRHAGE WITHIN TRACK OF WOUND. 
II. SUPERFICIAL CUTANEOUS CONTUSIONS, MINIMAL (SEE TEXT). 
Ill. POSTMORTEM ANIMAL PREDATION. FACIAL AREA. 
IV. TOXICOLOGY (PATHOLOGY ASSOCIATES MEDICAL LABORATORY): 
A. BLOOD ALCOHOL = 0.01 GMO/o. 
B. URINE DRUG SCREEN = POSITIVE FOR HYDROCODONE. 
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OPINION: This young adult male was found expired on a sloping bank near a roadside in North 
Idaho. At autopsy, he was found to have sustained a stab wound to the neck. The cause of 
death is carotid adery severance due to a stab wound to the neck. The manner of death is 
homicide. 
LO4L-L ,+Q 
George R. Lindholm, M.D. 
Forensic Pathologist 
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BACKGROUND INFORMATION 
This young adululate adolescent male, unidentified at this time (designated John Doe), was 
recovered from an embankment off a roadside (Hayden Lake Road by Mokins Bay). On initial 
scene of evaluation, concern of foul play was raised. Autopsy is requested by the Kootenai 
County Coroner's Office for the purpose of further investigation of the death. Other parties 
present at the autopsy include: Deputy Spencer Mortensen, 2386 KCSD; Deputy W. E. 
Westbrook, 2551, KCSD; Sgt. Bradley Maskell, KCSD; S. A. Eric D. Clemensen, FBI; Dep. M. 
B. Holthaus, 2349, KCSD; and Lee P. Coppess, DDS. 
EXTERNAL EXAMINATION 
The body arrives at the morgue entirely sealed in a heavy-gauge black body bag with zipper- 
latch closure. A Kootenai County Sheriff's evidence tag seals the bag, the tag labeled "Report 
02-28264, suspect unknown, victim unknown, item #I of 1 ." On breaking the seal and entering 
the body bag, the remains are noted to be disposed in a supine position with a yellow 
plasticised wrap enveloping the body. On reflection of the wrap, the remains of a young 
adultiadolescent Asiatic appearing male are present. 
First attention is turned to the hands. Both hands show white, washer woman-like wrinkling of 
the skin (moisture exposure), The fingernails overhang up to 114 inch and show very minimal 
earthen-like debris beneath the nails. There are no chips in the nails. A slight amount of 
vegetative and earthen material is present over the hands, both on the dorsal and palmar 
surfaces, but no foreign fibers are noted. At the right 4" digit, a yellow metal ring is present, 
bearing an engraved set of letters on the top of the ring, the initials possibly being "BBJ," 
though they are somewhat ornate. 
- 
Fingernail clippings are taken. No foreign fibers or hairs are identified. The ring from the right 
4Ih digit is taken in evidence. It is also noted that there is a reddish discoloration on the palmar 
surface of the right hand, particularly at the base of the index finger but also spreading to the 
palmar basal surface of the 31d digit, possibly representing dried blood residue. The digital 
pads, in addition to washer woman wrinkling, show moderate drying and retraction. Swabs of 
the area of possible blood soiling are taken. 
Prior to any disturbance of the body, it is noted that the clothes are disposed in an abnormal 
manner. A bluish appearing shirt is noted to be pulled up over the anterior chest region above 
the breast level and in the back region to a level slightly below the level of the breasts. 
Additionally, a grayisXmter garment shows the posterior lapel somewhat pulled up and behind 
the neck region, with the fabric tufted up beneath the neck area. 
Items of clothinq on and about the body include the followinq: 
1. Over the left foot is a brown lace-up shoe. As this lies on the body, the laces are in a 
done-up configuration. There is slight vegetative soiling. A somewhat prominent 
hobnail pattern, with a few embedded fragments of rocky gravel, are present. The brand 
is "Kenneth Cole Reaction." The shoe is damp to the touch. 
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There is no sock on the left foot, and in the region of the right foot, no shoe or sock is 
present. 
2.  The outer layer of clothing in the region of the pelvis is a pair of grayish slacks. These are 
normally disposed on the body. Present in the loops of the garment, there is a black belt, 
held closed by a white metal buckle and two belt loops, the belt properly disposed. A 
button and zipper in the anterior pelvic region are in a done-up configuration. The garment 
is damp to the touch but also shows tannish vegetative-like soiling and earthen soiling, in 
a matted irregular matter, particularly over the right thigh and shin but also over the left 
shin region. In the left shin region, there is also a faint orangish discoloration of the 
debris (possible residuelspray paint from scene investigation/body outlining). Portions of 
the smeared and otherwise nonsmeared material over the right thigh, particularly at the 
knee region, but elsewhere on the garment, suggests possible dispersed blood. Over the 
buttocks area, smeared debris is present, some of it earthen and vegetative, other portions 
appearing reddish in coloration. There is a suggestion, over the right buttocks/posterior 
thigh region of partial vertical dispersion of the smear pattern. At this time, the pockets 
are devoid of contents with the exception of a left front pocket which contains a single 
US coin (one penny). The penny is left in the garment. 
-. - 
3. The next layer of clothing in the region of the pelvis is a pair of boxer-style undershorts 
of blue and white vertical stripe pattern with an elastic waistband. These are damp to 
the touch but otherwise unremarkable. 
4. The outer layer of clothing in the region of the chest is a gray coat. The abnormal 
distribution of this garment has been described. It is damp to the touch. Noted at the 
right shoulder region, partially in creases in the fabric, there are fly eggs, and these are 
generally of a length 1 mm to 1.2 mm. A fresh as well as alcohol fixed sample of these 
is taken. Yellow buttons are present along the right lapel of the coat. Three buttons 
are present, and none appear to be avulsed. The garment is soiled by earthen and 
vegetative material, but there is also a reddish, patchy, irregular soiling, particularly over 
the left chest and sleeve region, suggestive of blood soiling. The jacket brand is 
"Savile Row," as indicated by a label on the right interior chest region. In a right 
interior pocket, there is a plastic satchel within which there are two buttons which 
appear to match a pattern on the garment. Additionally, there is a blue and white 
"Chapstick." On the internal liner of the left region of the coat, the inscription "Macey's 
Men's Store" is present. An adjacent pocket is devoid of contents. The previously 
described pocket contents are left in situ. While external waist pockets are present, 
these are of a design nature, closed, and no true pocket is present. At the left sleeve 
region, approximately 8 inches above the sleeve itself, there is an outward pouching 
defect in the fabric. 
5. The next layer of clothing in the region of the chest is a blue, long-sleeved, pullover 
shirt. This is abnormally disposed, as previously described. The garment is damp 
to the touch and soiled by vegetative material, particularly about the neck region, and 
is suggestive of blood soiling, though the background of the coloration is quite dark. 
- No perforating defects are noted in the garment. 
No additional items of clothing are present on the body. 
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Page 5 
Jewelw present on the bodv includes the followins: 
1. Present about the neck region is a yellow metal link necklace without medallion. 
2. At the right 41h digit, there is a yellow metal ring, previously described. 
Due to exposure of body surfaces at this time, oral and anal smears and swabs are procured, 
as are scalp and pubic hair samples. It is noted that the anal swabs appear serosanguineous. 
Inspection of the perianal region but also the anal canal reveals mild autolytic deterioration of 
the mucosa, but no overt tears or contusions are identified. 
The body habitus is that of an Asiatic appearing mid adolescent to young adult male, 65 1/2 
inches in length, and estimated to weigh approximately 110 to 120 pounds in the unclothed 
state. The preservation is moderate with signs of deterioration, including greenish discoloration 
of the right and left lower quadrants of the abdomen, a lack of rigidity and very faint venous 
mottling, particularly over the right thigh region which has a reddish blush-like appearance (a 
component of freezing artifact may also contribute to this). It is also noted that there is a 
drying-like component to the deterioration, in the form of a dark tan discoloration of the exposed 
anterior chest region, with a pattern of pallor corresponding to clothing (pulled upposition), and 
this pattern may appear in postmortem photographs. There is 014 rigidity in the jaws, upper - 
1 extremities and lower extremities. The body is cool to the touch and has been previously 
refrigerated. At this time, the lividity pattern is posterior, extremely faint and most evident over 
the shoulder regions. 
The scalp hair is black, relatively straight and ranges up to approximately 2 114 inches. It is 
noted that there may be thinning or possible loss of hair in the right frontal and right parietal 
regions. The eyes show sunken globes, though the irides are unequivocally brown. No bulbar 
or palpebral petechial hemorrhages are present. The nares contain moist bloody fluid. The 
oral area shows denudation of skin, involving the upper lip, lower lip and left medial-most 
aspect of the cheek, the skin absent to the level of the exposed mandible inferiorly. The 
margins are minimally irregular along the right edge of the mandible but otherwise somewhat 
smooth, and there is absolutely no hemorrhaging whatsoever along the edges of the defect. 
The change is highly suspect of possible postmortem animal predation. The dentition is 
natural, and no loose or missing teeth are noted; and there is, at least on cursory initial 
examination, no evidence of significant dental repair. Third molars are bilaterally absent from 
the maxillary and mandibular regions, with the alveolar mucosal surfaces unremarkable. 
The ears show nonpierced pinnae, and there is no drainage of blood. The face and neck lie in 
a symmetrical manner. There is injury in the right neck region. The chest exhibits normal male 
configuration breasts without palpable lumps or masses. A tan-like yellow-brown discoloration 
of the skin, patterned, has been described. The abdomen is fairly flat. Greenish discoloration 
of the lower quadrants of the abdomen has been described. No scars are noted. 
The upper extremities lie in a symmetric manner. The condition of hands has been described. 
Venous mottling is moderately prominent over both forearm regions. The lower extremities lie 
in a symmetric manner. The pedal surfaces of the feet, particularly on the right, show whitish, 
washer woman-like wrinkling. Focal areas of contusion are present, further described below. 
The back shows faint dependent lividity. The anus and perineum are unremarkable, with the 
@3 
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condition of the anal canal previously described. The genitalia are those of a normally- 
developed, noncircumcised male with the testes palpably present bilaterally in the scrotum. 
f J  
No well-defined surgical scars are present on the body. No tattoos are present. No other 
distinguishing body markings are noted. There are no needle tracks or needle puncture 
wounds present on the body. The state of the body is consistent with the date of death as 
estimated in the investigation report with intervening exposure to a cool and partially freezing 
environment. 
EXTERNAL EVIDENCE OF INJURY: 
Injury of a blunt impact type is discernible on the body. This includes the following: 
1. In the right forehead region, above the brow line, there is a reddish purple contusion- 
like discoloration of the skin, 1 112 inches horizontally, 314 inch vertically, situated 
1 114 inches to the right of the midline and 62 114 inches above the pedal surface 
of the foot. A very small incision is undertaken (in an attempt to minimalize facial 
destruction), and this shows hemorrhage of the subcutaneous tissues. 
2. At the left lateral canthic fold, there is faint purple-blue contusion. It is 318 inch in 
1 maximal diameter and centers approximately 2 718 inches to the left of the midline over the curvature of the face at a distance 62 114 inches above the pedal 
surface of the foot. 
3. Over the chest region, anteriorly, there are four very faint, almost circular appearing 
areas of contusion. Directly below the right breast, a contusion which is 318 inch in 
maximal diameter is present. Medial to and slightly above the right breast, there is 
a 518 inch maximal diameter focus of contusion. Near the right costal margin, 
directly below the breast, there is a 114 inch focus of faint contusion. On the left- 
chest, slightly lateral to and approximately 2 314 inches below the left breast, there 
is a 518 inch maximal diameter focus of contusion. 
4. Situated about the right elbow region, there are three contusions. Two are at the 
level of the elbow, the largest 518 inch and the smaller 318 inch in maximal diameter. 
On the dorsal aspect of the proximal forearm, there is a 318 inch maximal diameter 
contusion. The largest near the elbow is 15 112 inches proximal to the index finger, 
that adjacent to it is 15 114 inches proximal to the distal extent of the index finger, 
and that on the dorsal forearm is 13 118 inches proximal to the distal extent of the 
index finger. 
5. Over the dorsum of the right wrist, ulnar surface, near the olecranon bony prominence, 
there is a purplish discoloration of the skin. This somewhat blends with venous 
mottling, and on incision, this is highly suggestive of postmortem blood seepage 
related to venous mottling. Similarly, on the dorsolateral aspect of the forearm and 
extending to the wrist at the base of the thumb, there is purplish discoloration of the 
- skin along venous distribution, with skin at the radial dorsal region of the wrist showing 
yellowish postmortem-like abrasion. 
6.  On the dorsum of the left hand at the base of the thumb, toward the soft tissue curvature 
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extending to the index finger, there is a dark purple, somewhat discrete area of 
probable contusion (this blends w~th adjacent venous mottling). It is 314 inch in maximal 
diameter. lncision of the area does not reveal definite hemorrhage into subcutaneous 
fat (possible artifact). This area is somewhat continuous with postmortem abraded 
skin on the top of the hand at the base of the index finger, 3"' digit, and on the top of 
the hand in the axis of the 5Ih digit. lncision of these areas shows no definite evidence 
of hemorrhage in the deeper tissues. 
7. Scattered about the left elbow, there are discrete areas which appear to represent 
contusion. These are four in number, and they range from 114 to 314 inch in maximal 
diameter. Two are proximal to the olecranon process. one is at the level of the olecranon 
process laterally and one is on the dorsal forearm. Quite faintly, distal, in the mid forearm 
region, there is a 118 inch maximal diameter similar area of discoloration. lncision of the 
wounds reveals very subtle hemorrhage into the dermis. 
8. At the left knee region, lateral to the patella, there is a reddish purple contusion and 
very superficial cutaneous abrasion. The contusion spreads to 1 1/4 inches in 
maximal extent, with discernible abrasion 114 inch. No well-defined heaped-up 
skin margins are noted. It is centered 15 114 inches above the pedal surface of the 
foot along the lateral patellar border. lncision reveals hemorrhage into subcutaneous 
fat. 
f 
9. Scattered about the right knee region, there are contusions. A small clustered group 
of contusions, spreading over an area 314 inch in maximal diameter, is present medial 
to and above the patella. Below the patella, there is a faint area of contusion 
spreading over an area 1 inch in maximal diameter. Lateral to the knee region, there 
are three discontinuous foci of contusion spreading over an area 4 112 inches 
in maximal extent, with the largest 314 inch in maximal diameter. -Incision reveals 
subtle hemorrhage into the deep dermis. 
There is a stablincisional wound in the riqht neck reqion which exhibits the followinq 
characteristics: 
SITE OF ENTRANCE: The surrounding skin has a macerated appearance, including the skin 
of the upper neck, undersurface of the right jaw line, extending upward to the right lower 
occipital scalp behind the ear. The latter sloughage appears to be of a postmortem nature. 
The wound itself, however, shows unequivocal hemorrhage into underlying fat and 
musculature. Due to postmortem maceration, it is difficult to discern the edges of the wound, 
though they are unequivocally quite smooth, and there is a subtle suggestion of blunting of the 
anterior-most aspect of the wound, somewhat equivocal, with the rightward-most aspect (on the 
lateral neck) distinctly sharp. There is a suggestion of symmetrical skin tags, superior and 
inferior, situated 1 inch from the anterior margin of the defect. With the edges of the defect 
reopposed, the total defect is 2 inches in horizontal distribution and gapes to less than 118 inch . 
(there is laxity and deterioration of the margins). The wound lies 57 inches above the pedal 
surface of the foot at a distance 1 718 inch to the right of the midline. No other incisional 
defects or stab wounds are noted, though maceration of the skin gives it a mottled appearance. 
EXIT WOUND: No exit is discernible on the body. 
g; -* 
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DIRECTION OF WOUNDING: The stab wound track proceeds from right to left with extremely 
minimal front to back deviation and no other substantial deviation. 
TRACK OF WOUND: The wound proceeds through the subcutaneous tissue of the right neck, 
severing mid fibers of the sternocleidomastoid muscle, proceeding to sever the right carotid 
artery and vein, with associated hemorrhage in the adventitia of the artery, to create a crease- 
like defect in the prevertebral cervical fascia, but also incise the posterior aspect of the 
pharyngeal mucosa, above the level of the hyoid cartilage of the neck, proceeding leftward to 
enter the adventitia of the left carotid artery, producing hemorrhage of the site, but there is no 
perforation or penetration of the left carotid artery. 
ASSOCIATED INJURY: There is unequivocal hemorrhage in the track of the stab wound. 
Despite incisional disruption of the posterior pharyngeal mucosa, at the level of the very upper 
portion of the esophagus and superior to the larynx, there is no substantial seepage of blood 
into the tracheobronchial tree, and no pattern of aspirated blood is noted. Additionally, related 
to passage of the stab wound through the right carotid artery and vein, there is no evidence of 
cerebral air embolism. 
There is no other internal evidence of acute traumatic injury. 
HEAD: The scalp and bony skull are unremarkable. The brain weighs 1475 grams. There is a 
dark, dusky, reddish coloration (freezing artifact), with the cerebral tissues softened. There is 
no evidence of subdural or subarachnoid hemorrhage. The vessels at the base of the brain 
and meninges are unremarkable. Serial sections of both cerebral hemispheres, midbrain, 
cerebellum and cervical portion of the spinal cord are unremarkable. The vessels do not 
contain any foam or bubbles. 
NECK: The soft tissues of the neck show hemorrhage related to a stab wound, and the 
vascular structures have been disrupted, as previously noted. The cartilaginous and bony 
structures are intact. 
BODY CAVITIES: The right and left chest cavities contain approximately 100 cc each of purge 
fluid. The pericardium is unremarkable. The peritoneum, retroperitoneum and diaphragms are 
unremarkable. 
CARDIOVASCULAR SYSTEM: The heart weighs 220 grams. The coronaries, valves and 
myocardium are unremarkable. The great vessels are distributed in the usual manner. They 
are unremarkable aside from disruption of the right carotid artery and vein, as previously noted. 
There is a paucity of blood remaining in the vascular system. Blood for toxicology is collected 
from the atria of the heart and the pulmonary veins. 
RESPIRATORY SYSTEM: The larynx, trachea and bronchi show no definite overlay of blood 
soiling, though the rnucosa is mildly autolyzed. The right lung weighs 400 grams, and the left 
weighs 31 0 grams: The pleural surfaces show mild congestion and posterlor settling of blood. 
Central sections show a mild degree of gaseous vesiculation of the parenchyma. No pattern of 
aspirated blood IS identified. No granular infiltrates or emboli are present. 
HEPATOBlLlARY SYSTEM: The liver weighs 900 grams. Sections are unremarkable. The 
gallbladder contains less than 2 cc of bile, and the biliary tree is unremarkable. 
p . i )  
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LYMPHORETICULAR SYSTEM: The spleen weighs 85 grams Sections are unremarkable. 
The thymus is represented by fibrofatty tissue. The lymph nodes are unremarkable. 
URINARY SYSTEM: The right and left kidneys weigh 125 and 130 grams, respectively. The 
cortical surfaces are smooth, and central sections are unremarkable. The renal pelves, ureters 
and vessels are unremarkable. The bladder contains approximately 60 cc of urine and is 
otherwise unremarkable. 
GENITALIA: The prostate, seminal vessels and testes are unremarkable. 
ENDOCRINE SYSTEM: The pituitary, thyroid, adrenals and pancreas are unremarkable aside 
from mild autolytic deterioration. 
GASTROINTESTINAL SYSTEM: The pharynx is involved in an incisional wound as previously 
described, related to passage of an edged implement through the neck area. Distally, the 
esophageal mucosa shows no definite obvious overlay of blood. The stomach contains only 
mucoid secretions with no intact items of either food or medication. No swallowed blood is 
evident. The small and large intestine are unremarkable. The appendix is present. 
MUSCULOSKELETAL SYSTEM: There are no bony fractures, and the bone marrow and 
musculature are otherwise unremarkable. 
MISCELLANEOUS: The anterior abdominal wall body fat is of maximal thickness 114 inch. No 
hernias are present. No other pathologic abnormalities are noted. 
MATERIALS TAKEN FOR TOXICOLOGY: Blood and urine (no vitreous available). 
DISPOSITION OF EVlDENTlARY MATERIAL (DESCRIBED IN AUTOPSY): To police in 
attendance. 
MICROSCOPIC EXAMINATION 
LUNG: Sections of lung show moderate autolytic deterioration with large areas of gaseous 
vesiculation of the parenchyma. Polarization of the parenchyma reveals occasional fragments 
of refractile foreign material, but these generally occur in association with areas of anthracotic 
pigmentation. In better preserved portions of the lung, pigmented pulmonary histiocytes are 
focally prominent (possible cigarette smoker, equivocal). Occasional bronchi contain 
eosinophilic bloody fluid (difficult to interpret, as postmortem deterioration may force 
serosanguineous fluid into the bronchi). 
MYOCARDIUM: A section of left ventricular myocardium is unremarkable. 
CORONARY ARTERY: A section of coronary artery is unremarkable. 
STERNOCLEIDOMASTOID MUSCLE: This sec?~on is demonstrated on slide 8. Unequivocal 
hemorrhage is present, both within the adjacent fat but also separating muscle fibers. 
--, 
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CAROTID ARTERY: Sections of carotid artery are demonstrated on slide 7, with adjacent 
parenchyma. There is dense confluent hemorrhage in the adventitia of the artery, and this 
spreads into adjacent fat. No significant margination of neutrophils is noted within the adjacent 
tissues. 
S K I N  (FROM STAB WOUND): This section of skin shows an abrupt discontinuity of the 
epithelium, dermis and subcutaneous fat. No other distinguishing features are present (slide 5). 
LIVER: A section of liver shows moderate autolytic deterioration and is otherwise 
unremarkable. 
KIDNEY: A section of kidney shows mild autolytic deterioration and is otherwise unremarkable. . - 
CEREBELLUM: A section of cerebellum shows mild autolytic deterioration and is otherwise 
unremarkable. 
CEREBFWL CORTEX: A section of cerebral cortical tissue shows mild autolytic deterioration 
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CERTIFICATE OF SERVICE 
I hereby certify that on the September-';'J , 2005,I served the foregoing 
First Amended Petition for Post-Conviction Relief upon the party named below by 
placing a true and correct copy thereof in the United States mail, postage prepaid, 
addressed as follows: 
Lansing L. Haynes 
Kootenai County Prosecutor's Office 
P.O. Box C9000 
Coeur d' Alene, ID 838 16-9000 
-, 
>,-,:=Lib 1 ' 'cc 
-.r, \ - - - t J t  i3v ~ " l !  % 
r i i  r- 
WILLIAM J. DOUGLAS 
Prosecuting Attorney ""7C - - - -  
501 Govt Way/Box 9000 L - + +  2; !,:; I!: I \ 
Coeur d7Alene, ID 838 16-1971 
/' 
- 
Telephone: (308) 446- 1 800 
ASSIGNED ATTORNEY: 
LANSING L. HAYNES 
THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
GIOVANNI M. MENDIOLA, ) 
1 CASE NO. CV04-8005 
Petitioner, ) 
1 RESPONDENT'S ANSWER 
VS. ) TO PETITION FOR 
) POST-CONVICTION RELIEF 
) 




ESPONDENT, STATE OF IDAHO, through the office of the Kootenai County 
Prosecuting Attorney, Lansing L. Haynes, Chef Criminal Deputy Prosecuting Attorney, responds 
to the allegations contained in the above referenced First Amended Petition for Post-Conviction 
Relief filed by the Petitioner and states as follows: 
Respondent denies all allegations not specifically admitted herein. 
Respondent admits the allegations contained in paragraph(s) 1-6, & 8 of the First Amended 
Petition for Post-Conviction Relief. 
RESPONDENT'S ANSWER TO PETITION 
FOR POST CONVICTION RELIEF: Page 1 
The Respondent denies the allegations contained in paragaphs 7 (A-C) of the First 
Amended Petition for Post Conviction Relief. 
IV 
Paragraphs 9-1 1 of the First Amended Petition for Post-Conviction Relief are not 
allegations requiring an answer by Petitioner. 
Respondent incorporates herein all defenses asserted in Respondent's Answer dated 
November 18,2004. 
DATEDtlus a0 dayof 0 c b b  ,2005. 
WILLIAM J. DOUGLAS 
Prosecuting Attorney for 
Kootenai County, Idaho 
Lac-sinr L-'A WW 
LANSING* HAYNES~ Chef Criminal 
Deputy Prosecuting Attorney 
CERTIFICATE OF MAILING 
I hereby certify that on the >y day of fi?i-bL ,2005, a true and correct copy 
of the foregoing was caused to be mailed or sent interoffice mail to: 
ANDREW PARNES, 160 SECOND STREET EAST, SUITE 216, PO BOX 5988, mTCHUM, 
ID 83340 
RESPONDENT'S ANSWER TO PETITION 
FOR POST CONVICTION RELIEF: Page 2 
Co~tnty of KOOTENAI )" 
&..;zIdy ,* 
Deputy 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
1 
GIOVANNI M. MENDIOLA, 1 












IT IS HEREBY ORDERED: 
Any dispositive or partially dispositive motions shall be filed no later than January 31, 
2006, along with all supporting affidavits and memorandum. The responding party to that motion 
shall have its memorandum and supporting affidavits filed no later than February 14, 2006. The 
moving party shall file and reply brief no later than February 21, 2006. The hearing on any 
dispositive motions shall be on February 28,2006 at 3:00 p.m. 
The hearing on the post-conviction relief is scheduled for April 25, 2006 at 9:00 a.m. At the 
February 28, 2006 hearing, the Court will discuss with the parties any procedural issues for the 
April 25,2006 hearing, including the presence of petitioner at that hearing. 
The Court's ruling on Respondent's Motion for Production of Transcript was deferred, as 
the transcript sought seems to be attached to Petitioner's First Amended Petition for Post- 
Conviction Relief, Exhibit 1. If there is a need for the Court to rule on Respondent's Motion for 
Production of Transcript, the issue will need to be brought before the Court by stipulation or 
y ' c )  
d i  ., 
ORDER Page l 
hearing. 
Entered this ! 2% day of December, 2005. 
John T. Mitchell, District Judge  
Certificate \) of Serv 
I certify that on the 1-7 day of December, 2005. a true copy of the foregoing was mailed postage 
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,4%'DREW PAILYES #4110 
Attorney At Law 
160 Second Street East, Suite 216 
Post Office Box 5988 
Ketchurn, ID 83340 
Telephone: 208-726-1 010 
Facsimile: 208-726- 1 187 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, JN AND FOR THE COUNTY OF KOOTENAI 
GIOVAWI M. MENDIOLA, ) Case No. CV-04-8005 
1 
Petitioner, ) PETITIONER'S MOTTON FOR 
) SUrnARY JUDGMENT ANID 
) EVTDENTJARY H E U G  AND 
VS. ) MEMOUNDUM IN SUPPORT. 
) THEREOF 




Petitioner Giovanni Mendiola entered an Avord to a charge of second degree 
murder for the killing of Brendan Butler, who died from a single stab wound inflicted by 
Petitioner. Petitioner has filed a First Amended Petition for Post-conviction Relief. 1.n his 
petition Petitioner challenges his conviction on the following grounds: (1) Claim A -his 
guilty plea was not fkeely and voluntarily entered and the trial court failed to establish that 
the plea was voluntarily entered; (2) Claim B - at the time the plea was entered the trial 
'North Carolina v. Alford, 400 U.S. 25 (1970). 
PETITIONER'S MOTION FOR SUMMARY J'URGMENT AND FOR 
EVIDENTIARY HEARING AND MEMORANDUM IN SUPPORT THEREOF 1 
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court failed to establish that a factual basis existed for thc AEford plea; and (3) Claim C - he 
was denied the effective assistance of trial cou~lsel. 
Petitioner, by this motion, hereby moves this Court for the following: (1) an order 
granting summary judgment pursuant to I.C. 8 19-4906(c) on Claims A and B of his 
petition, or in the  alternative. an evidentiary hearing on these claims. and (2) an order 
granting an evidentiary hearing pursuant to X.C. 4 19-4907 on Claim C of his petition. 
I. Summary Judgment on Claim A -Petitioner's AZfo~d Plea Is Constitutiol~ally Tnvalid 
Because it Was Coerced by the State 
Under the federal and state constitutions, a guilty plea must be made voluntarily, 
knowingly and intelligently. State v. Colyer, 98 Idaho 32, 557 P.2d 626 (1976); State v. 
HawJcias, 115 Idaho 7 19,769 P.2d 596 (Ct.App. 1989). In State v. Carrasco, 1 17 1da'ho 
295, 297-98, 787 P.2d 281 (1990), the Idaho Supreme Court explained that the 
determination of whether a plea is entered voluntarily and knowingly is determined by a 
three part inquiry: (I) whether the defendant's plea was v~luntary in the sense that he 
understood the nattlr-e of the charges and was not coerced; (2) whether the defendant 
knowingly and intelligently waived his rights to a jury trial, to confront his accusers, and to 
refrain fiom incriminating himself; a11d (3) whether the defendant understood the 
consequences of pleading guilty. A defendant's plea is involuntary if the defendant was 
coerced into pleading guilty by the state. Ibid. A conviction based on a plea of guilty that 
is coerced by a state agent "is na more consistent with due process than a conviction 
PETITIONER'S MOTION FOR SUMMARY JUDGMEW AND FOR 
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supported by a coerced confession." Valq v. .lohnzolz, 316 U.S. 101 ( I  942); Brnm v 
Unired States, 168 U.S. 533. 543 (1897); Chamber+ v. Florida. 309 U . S  227 (1940). 
To warrant a finding of summary judgment, a petitioner has the burden of  proving by 
a preponderance of t l ~ e  vidence that his allegations entitle him to the relief sought. 
~Vguyen v State, 126 Idaho 494, 887 P.2d 39 (1994). Disposition on the pleadings and 
rccord is proper if there is no material issue of fact to be resolved. I.C. 19- 1406(c); State 
v. Goodrich: 104 Idaho 469, 660 P.2d 933 (1983) [If an issue of material fact exists, then 
an evidsntiary hearing must be held under 19-4907). A petitioner's allegations must be 
deemed to be true until controverted by the state. Martinez u. State, 130 Tdaho 530, 944 
P.2d 127 (Ct. App. 1997); King v. State, 114 'Idal~o 442,757 P.2d 705 (Ct. App. 1988). 
In support of Claims A and B, Petitioner submitted the transcripts Erom the cl~ange 
o f  plea and the sentencing hearings. (Exhibits 1 and 2, respectively: to First Amended 
Petition.)' Thes~ transcripts reveal tlut the trial court failed to establisl~ on the record that 
the plea was voluntarily mtered and that Petidoaer's plea was in fact involuntary. In the 
plea colloquy, Petitioner informed the trial court that he was entering his Alford plea to 
second degree murder solely because the state threatened to prosecute Petitioner's family 
with more serious offenses if Petitioner did not accept the oKered plea agreement. 
(Exhibit 1? p. 16.) Trial counsel similarly informed court at the time of sentencing that 
2 ~ o r  convenience, all further references to the exhibits attached to the First 
Amended Petition for Post-conviction Relief will be shortened to   ex bib it.^' 
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Petitioner entered his plea to spare his siblings and not because hc nras in fact p i l ty  of the 
charged offense and that Petitioner's plea was against the advice of counsel. (Exhibit 2, p. 
2 1-22.) Because Petitioner's plea was the direct result of the threat of prosecution to his 
family members and was entered for no other purpose than to spare his siblings, his plea 
was coerced and is therefore constitutionally invalid. See Waiey v, Johnson, supra, 3 16 
U.S. 10'1. 
bforeover, this Court did not take sufficient precautions to assure that Petitioner's 
plea was not coerced by his desire to benefit his family. See, e.g. In re Ibarraa, 34 Cal.3d 
277,666 P.2d 980 (Cal. 1983). There the California Supreme Court held that where 
defendant is offered a "package-deal plea bargain,'' the trial court must conduct an inquiry 
into the totality of the circumstance to determine voluntariness. This inquiry must consider 
(1) whether the inducement for the plea was proper; (2) the factual basis for the plea; and 
(3) the nature and degree of the coerciveness, including psychological pressures such as 
promises of leniency to family members. 
Petitioner has alleged errors which, if true, would entitle him to relief The State 
filed a suinmary denial unsupported by any evidence. Thus, the evidence before this Court 
proves by a preponderance that Petitioner's plea was coerced, by the state. Because 
Petitioner's plea was involuntary, his plea is unconstitutional and must be set aside. Since 
"ctlerc i s  no genuine issue of materia1 fact, summary judgment is wanranted on this claim. 
PETITIONER'S MOTION FOR SUMMARY ;IUDGMBNT AN3 FOR 
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In tile even,t that this Court finds that there exist m,aterial issues of fact related to 
this claim, a11 evidentiary hearing is requested on this claim. 
IT. Summary Judgment on Claim B - The Trial Court Failed to Establish a Strong 
Factual Basis for the A!fovd Plea a t  the Time the Plea Was Entered 
Petitioner's plea must also be set aside because the transcripts reveal that &is Court 
failed to establish a strong factual basis for the Aqord plea. In North Cnrolino 1;. Alford, 
supm, 400 U.S. 25, the United States Supreme Court held that an accused may v-oluntarily 
consent to the imposition of a prison sentence despite a professed belief in his or her 
innocence, as long as a factual basis for the plea is demonstrated by the state, and the 
accused clearly expresses a desire to enter such a plea. Although in Idaho there is no 
general obligation to inquire into the factual basis of a guilty plea, see e.g.,  State v. 
Ho$kan, 108 Idaho 720,722,701 P.2d 668 (Ct. App.1985), Idaho courts have 11eld that 
such an inquiry must be ma& if an AIford plea is accepted, or if the c o ~ r t  receives 
information before sentencing which raises an obvious doubt as to guilt. Amerson v. State, 
2 19 Idaho 994, 996, 812 P.2d 301, 303 (Ct. App. 1991) (citations omitted). "p ]n  accused 
may voluntarily consent to the imposition o f  a prison sentence despite a professed belief in 
his or her innocence, as long as a factual basis for the plea i s  demonstrated by the state, and 
the accused clearly expresses a desire to enter such a plea." liroffinczn, 108 Idaho at 722, In 
State v. Xamirez, the Court of Appeal explained that, 
By determining that a strong factual basis for the plea exists, 
the trial court ensures that the defendant is pleading guilty 
because he believes that the state could, and more likely than 
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not would, prove the charges against him beyond a reasonable 
doubt; and thus the defendant is entering the plea knowingly and 
vo~unaarily because fie believes it to be in his best interests to 
do so, despite his continued assertion of innocence. 
[Emphasis added] 122 Iddio 830. 834; 839 P.2d 1244 (Ct. App. 1992). 
In determining whether a factual basis for a guilty plea exists, the court is required 
to look at the entire record available at the time the plea was accepted. Fowler v. State, 
109 Idaho 1002, 1005,712 P.2d 703,706 (Ct. App. 1983). 
Petitioner's case was initiated by way of indictment. This Court did not read tbe 
grand jury transcript before accepting the plea. (Exhibit 1, p. 17.) Indeed, the plea collcqny 
demonstrates that the factual basis for the plea was merely a stipulation froin trial counsel 
that '211e grand jury transcript establishes probable came for the Amended Indictmeni." 
(Bid.) A finding of probable cause is insufficient to sustain this Court's burden of 
establishing a sirong factual basis for the plea. Petitioner's claim of self defense and the 
evidence that the plea was coerced heightened the importance of ensuring the existence of 
the facts necessary to support all the elements of second degree murder. 
Here, by failing to detemke whether a strong fBctua3 basis for the plea existed, this 
Court had no means to ensure that Petitioner was pleading pil.ty because he believed that 
"the state could, and more likely than not would, prove the charges against him beyond a 
reasonable doubt." See Ramita,  122 Idaho at 534. In turn, this Court couJ.d not discern 
that Petitioner was entering his plea knowingly and voluntarily because he believed it to be 
in []is best interests to do so, despite his continued assertion ofhmocence. Bid. On the 
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contrary, the Court was presented with evidence that Petitioner did not believe he was 
guilty and did not believe the state could prove his guilt. The Court also possessed 
e~idence that Petitioner was acting not to further his own best interests, but because of a 
tlueat to his family. Given the information available to the Court that undermined the 
reliability of tlx plea, it was critical that the Court fu1iill its col~stitutional obligation to 
establish a strong factual basis for second degree murder before allowing Petitioner to 
enter his AIford plea. 
The tran,scripts submitted in support of the petition demonstrate by a preponderance 
of evidence that strong factual support for an Ayord plea to second degree murder was 
lacking. Not only was there evidence that the plea was being coerced, but there was an 
absence of evidence to support the essential element of malice. The banscript of the 
sentencing hearing reveals that Petitioner testified that Brendan Butler was killed in self 
defense when Butler threatened Petitioner with a gun. (Exhibit 2, p. 4-6,) The transcript 
also reveals that the trial court acknowledged the absence of evidence to support the malice 
element when it noted that the prasecution "didn't bring in any witnesses to explain where 
the malice was here[]," (Exhibit 2, p. 25.) and stated, "the water's very murky as to what the 
facts were that led up to that murder, and, again, 1 don't think I'll ever know that," (Exhibit 
2, p. 28.) Because this Court had evidence before sentencing that raised an obvious doubt 
as to guilt (see Ammson, supra, 119 Idaho at 996), it was required to ensure a strong 
factual basis for the plea to second degree murder. 
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In light of this Cowt's failure to review the grand j q  transcript prior to accepting 
the diford plea, the absence during the plea colloquy of a recitation o f  a factual basis for 
the ciw-ge o f  second degree murder and Petitioner's advisement to the court that the 
killing was committed in self defense and that his plea was coerced, Petitioner's A(Tord 
plea is constitutionally invalid. 
Petitioner has alleged cnors which, j f  true, w d d  entitle him to relief. The State 
surmnarily denied this claim. Thus, Petitioner bas proven by a preponderance of the 
evidence that his Alfbrd plea was invalid and must be set aside. Summary jud,gment i s  
warranted on this claim. 
If tile Court finds that there exist material issues of fact related to this claim, an 
evidentiary hearing is requested on this claim. 
TXI. Evidentiary Hearing on Claim C - Ineffective Assistance of Trial Counsel 
Petitioner has the burden of tendering a factual showing of admissible evidence that 
issues of material fact exist such that an evidendary hearing is warranted. Drapeazl v. 
State, 103 Idaho 6 12, 65 1 P.2d 546 (Ct. App. 1982). If an issue of material fact exists, 
then an evidentiary hearing must be held under Idaho Code 8 19-4907. Parrot v. State, 1 17 
Ida110 272,274, 757 P.2d 258 (1990); Sanchez v. State, 127 Idaho 709,905 P.2d 642 (Ct. 
App. 1995). 
Post-conviction proceedings arc civil in nature. State v, Hairsfon, 133 Idaho 496, 
983 P.2d 1 170 (1 999). A11 rubs and statutes applicable in civil proceedings including 
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discovery are available to the parties in an action for post-conviction relief. LC. $ 19- 
490?(a); Stute v. Hairston, supra. At the evidmtiary bearing, the court may receive proofs 
by way of depositions or other evidence. I.C. 19-4907(a). 
Claim C involves allegations that trial counsei's acts or omissions amount to 
ineffective assistance of counsel in violation of the Sixth Amendment. Specifically, 
Petitioner alleges that trial counsel was ineffective for the lullowillg reasons (1) trial 
counsel's investigator argued against the interests of Petitioner by advising the state that 
Petitioner was guilty o f  murder when the defense was attempting to settle the case as a 
man~laughter;~ (2) trial counsel failed to challenge the inadequate factual basis for 
Pet-itioner's Arord plea; (3) trial counsel argued at sentencing that the case tvas a 
rnansIaughter but failed to present any evidence to support this claim despite the fact that 
counsel knew or should have known of the existence of such e~idence .~  
To establish that his constitutional right to egective assistance of counsel has been 
violated, a defendant in a criminal proceeding must: demonstrate not only that his counsel's 
performance was deficient, but that the deficient performance SO prejudiced his defense as 
'Petitioner submitted the sworn affidavit of Alicia Mendiola to support this claim. 
(Exhibit 3.) Ms. Mendiola was present at the time the investigator made this statement. 
'Petitioner submitted the sworn affidavit of Marco Antonio Garcia to support 
Petitioner's sentencing testimony that Petitioner killed Butler in self defense after Butler 
pulled a gun and the bvo men struggled. (Exhibit 4.) Petitioner also subrnjtted the 
pathology report which demonstrates that Butler was under the influence of numerous 
drugs at the time of his death, which could have explained his aggressive behavior toward 
Petitioner. (Exhibit 5.) 
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to deprive him of a fair trial. Stricklond v ?T'~shington, 466 U.S. 668 (1984:): Stann v 
Sraie. 112 Idaho 718. 735 F.26 LO29 ( 1  987). To establish defiden! perfomance, a 
defendant must show that "counsel's representation fell below an objective standard of 
reasonableness." Strickland v FKa$hington, 466 U.S. at 668. Prejudice requires a 
showing that "[tlhere is a reasonable probability that, but for counsel's unprofessional 
errors, thc result of the proceeding would have been different." Bid. Accord Gibson v. 
Stale, 1 10 Idaho 63 1, 718 P,2d 283 ( I  986). 
Because Petitioner's claims invoIve the conduct of trial counsel inside and outside 
the courtroom as well as counsel's thought processes with regard to counsel's conduct, 
these claims necessarily involve issues of material fact not contained in the record beIow 
Accordingly, an evidentiary hearing is necessasy to fully litigate the errors raised by 
Petitioner. 
The instant petition contains factual allegations which are clearly sufflcie~~t to grant 
reIieP if proven at an evidentiary hearing. Tlie state has denied the existence of these facts 
and therefore an evidentiaq hearing is required in t k s  matter. 
Conclusion 
For the foregoing reasons, Petitioner's Notion for Summary Judgment on Claims A 
and B and Motion for Evidentiary Hearing on Claim C of the First Amended Petition for 
Post-conviction Relief should be GRANTED. In the alternative, should this Court deny the 
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fvlotion for Summary Judgment on Claims A and £3. Petitioner hereby moves this Court for 
a11 evidentiary hearing on these claims. 
Oral argument on this motion is requested by Petitioner. 
Dated this - "- day of February, 2006. 
'--%ndrew ~ a d e s  
Attorney for Petitioner 
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CERTIFICATE OF SERVICE - 
1 hereby certifjr that an ,2004, T served a true and correct 
copy of the within and foregoing person in the manner noted: 
Lansing L. Napes  
Deputy Prosecuting Attorney 
50 1 Goveminent Way 
P.O. Box (29000 
Coeus dY*4lene, ID 838 16-9000 
By depositing copies o f  the same in the United States mail, postage prepaid, at the 
post office at Ketchurn, Idaho. 
By hand delivering copies of the same to the omce of the attorney at his office in 
Coeur d'Alene, Idaho. , 
&y rending iacsimile copies of the same t - 
(208) 446-1833 
Attorney at Law 
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hi THE DISTRICT COURT OF THE FIRST .TUDICIAL DlSTRlCT OF THE 
STATE OF IDAHO, Ih' AAND FOR THE COUNTY OF KOOTEKAI 
GIOVANNl M. MENDIOAL, 1 
1 CASE NO. CV04-8005 
Petitioner, ) 
) ORDER VACATING ORDER 
VS. 1 FOR PRODUCTION OF TRANS 
\ 
STATE OF IDAHO 
Respondent. ) 
) 
IT IS HEREBY ORDERED that the typewritten transcri requested to be of 
the entry of plea hearing held in ~ ~ 0 3 - 6 0 0 8 ,  state k 1 d a g  v. Giovanni Mendiola, heard on 8- 
27-03 at 8:00 before the Honorable Judge 
State. 
ENTERED this 05. 
4 /- / JUDGE 
CLERK'S CERTIFICATE OF MAILING 
I hereby certify that on the day of ,2005, that a true and correct copy of the 
foregoing were mailedidelivered by regular U.S. Mail, postage prepaid, Interoffice Mail, Hand Delivered, 
or Faxed to: 
Prosecutor Defense Attorney Defendant 
KCPSB Auditor Police Agency 
Bonding Co. Other 
DANIEL ENGLISH 
CLERK OF THE DISTRICT COURT 
BY: , Deputy 
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COMES NOW, Lansing L. Haynes, Chef  Deputy Prosecuting Attorney for Kootenai 
County, on behalf of Respondent, State of Idaho, and hereby moves t h s  Honorable Court for 
Summary Dismissal of theFirst Amended Petition for Post-Conviction Reliec pursuant to I.C. 5 19- 
4906(c). Petitioner's stated grounds for post-conviction relief are: 1) Involuntary Guilty Plea, 2)  
Lack of Factual Basis for Alford Plea, 3) Ineffective Assistance of Council. 
The first two claims by Petitioner, Involuntary Guilty Plea and Lack of Factual Basis for 
Alford Plea, are not the types of claims cognizable under I.C. $19-4901(a). Likewise, said claims 
could have been brought on direct appeal; I.C. $19-4901 (b) provides that any issue whch could have 
been raised on direct appeal, but was not, is forfeited and may not be considered in post-conviction 
proceedings. 
STATE'S MOTICN FOR SUMXARY 
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DISCUSSION 
I. Involuntary Guilty Plea 
Idaho criminal Rule 1 l(c) requires that the record of the proceedings in which a 
guilty plea is entered, including the reasonable inferences drawn therefr-om, show the 
voluntariness of the plea and whether the plea was the result of a plea bargain, and if so, 
the nature of the agreement and that the court was not bound by any promises or 
recommendations as to punishment. 
Idaho appellate courts have not directly addressed the issue of the voluntariness of a 
guilty plea that is contingent on certain plea agreements for co-defendants. However, 
cases from the Fifth and Tenth Circuit Court of Appeals and the Minnesota Supreme 
Court are instructive. 
In State v. Danh, 5 16 N. W. 2d 539 (Minn. 1994)' defendant pled guilty pursuant to a 
plea bargain that was part of a "package deal" involving more lenient sentences for three 
co-defendants, including defendant's younger brother. The "package deal" was not 
specifically part of the record of defendant's guilty plea, and when the trial court 
dismissed defendant's motion to withdraw k s  guilty plea, on an allegation that it was 
involuntary and the product of coercion, defendant appealed to the Minnesota Supreme 
Court. That court cited Bordenkircher v. Haves, 434 U.S. 357,364'98 S. Ct. 663,54 L. 
Ed. 2d 604 (1 978), for the general proposition that such "package deals" plea agreements 
might pose a risk of inducing a false guilty plea by skewing theassessment of the risks a 
defendant must consider. The Minnesota Supreme Court did not hold that "package 
deal" guilty pleas are per se invalid, but that the state is required to fully inform the trial 
STATE'S MOTICN FOR S~M!A?LRY 
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court of the details of the package plea agreement so that the trial court can fully inquire 
in determining whether the plea is voluntary 
In arriving at this decision the Minnesota Supreme Court also cited In Re 
Ibarra, 193 Cal. Rptr. at 544,666 P.2d at 986, as listing instructive factors to consider in 
determining the voluntariness of a "package deal" guilty plea. Those factors included: 
1) whether the prosecutor had a reasonable and good faith case against the co- 
defendants, 
2) the strength of the factual basis for the plea, 
3) the nature and degree of coerciveness, 
4) whether leniency to the co-defendant was a significant factor in the defendant's 
choice to plead guilty, 
5) the age of the defendant, 
6) whether the defendant or the prosecutor initiated plea negotiations; and, 
7) whether charges had already been pressed against the co-defendant. 
In Re Ibarra, 193 Cal Rptr. at 544-45. --- 
In U.S. v Nuckols, 606 F-2d 566, 569 (jth Circ., 1979), the Fifth Circuit Court of 
Appeals held that this type of plea is per se involuntary if the prosecutor did not have 
probable cause to charge the co-defendant(s). 
The Tenth Circuit Court of Appeals, U.S. v. -, 80 F.3d 41 3 (1 996), has held that 
"package deal" plea agreements are not Inherently coercive. Defendant Can was charged 
with five (5) counts of drug distribution; the government proposed to Carr and two co- 
defendants a package deal wherein the co-defendants would receive a more lenient 
sentence than Carr. Carr later moved to withdraw his plea alleging that it was a product 
STATE'  S MOTICN FOR Sl3MMAR.Y 
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of coercion and duress on the part of his counsel and the co-defendants and their counsel. 
In concluding that the "package deal" was not inherently coercive, the Tenth Circuit 
Court of Appeals reasoned that an accused's choice to sacrifice himself for others should 
be respected, and that an agreement where the defendant receives a benefit is a 
reasonable agreement. 
In the instant case, Giovanni Mendiola engaged in a plea agreement with the state in 
which he entered a guilty plea to an amended charge of Second Degree Murder 
(originally charged as First Degree Murder) in exchange for which the prosecution 
limited its sentencing recommendation to an indeterminate life sentence with twelve and 
a half (12 %) years fixed. The defendant, Mr. Mendiola, was free to recommend the 
sentence he believed appropriate. Further concessions made by the State in this 
agreement were for motions to dismiss eight (8) other felony charges against Mr. 
Mendiola including two counts of Conspiracy to Commit Robbery'Robbery, two counts 
of Kidnapping, two counts of Conspiracy to Commit Murder, Conspiracy to Camnit 
Kidnapping, plus a Deadly Weapons sentencing enhancement. As part of the plea 
agreement petitioner's co-defendant relatives were to plead guilty to amended charges of 
Accessory with retained jurisdiction recommendations. Lastly, the Respondent had 
obtained a commitment from the U.S. Attorney's office that no federal charges would be 
filed against Petitioner or his co-defendant's, and Petitioner's sisters would not be 
charged with any offenses by the U.S. Attorney. 
' STATE'S MOTICN FOR SUMMARY 
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At the time of the guilty plea Petitioner was thirty-two (32) years old, the holder of an 
A.A. college degree, conversant in the English language, and suffering from no 
emotional or mental conditions that impaired k s  thinlung ability. (Trans.of Plea change, 
page 3 lines 6-25). Petitioner confirmed that he had had ample opportunity to discuss the 
case with his lawyers and was satisfied with their services. (Trans. page 1 1 line 18 to 
page 12 line 1 1). He affirmed that he was fully informed in making his decision (Trans. 
page 14 lines 3-5), and that even though the agreement had ties to h s  brothers' cases, he 
had weighed all the "pros and cons" and that the decision was voluntary on Petitioner's 
part (Trans. page 16 lines 9-1 5). The court found, at the end of our extended colloquay 
with Petitioner, that h s  guilty plea was entered freely, voluntarily, knowingly, 
intelligently, and was a free and voluntary act, entered knowing the potential 
consequences (Trans. page 17 lines 5-9). 
Moreover, at the sentencing hearing held October 29, 2003, Petitioner remarked to 
the court that he took full responsibility for the death of Brendan Butler (Sentencing 
Trans. page 6 lines 8-1 l), and that although part of h s  inducement to plead guilty was to 
have thmgs go easier on his co-defendant relatives and their families, Petitioner said, "I 
am responsible. I had a lot to do with the fact that the young man- the young man died. 
He died in my hands." (Sent. Trans. page 7 line 22 to page 8 line 1). 
Admittedly, Petitioner did qualify his willingnes to plead guilty by stating that part 
of why he did so was for the benefit of his co-defendant relatives, and that that was a 
substantive inducement for whch Petitioner agreed toenter his guilty plea (Trans. page 6 
lines 12-1 4). That language, strangely enough, sounds suspiciously like case law in this 
area of voluntary guilty pleas. 
STATE'S MOTICN FOR SE&MARY 
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The law cited by Respondent establishes that "package deal" plea ageements are to 
be carefully entered into. that the agreement for the co-defendants should be placed on 
the record (State v. Danh, 5 16 N. W.2d 539 [Min. 1994]), but that such ageements are 
not per se coercive in Idaho or any court of precedential value to Idaho. In the instant 
case, the trial court was very careful in taking Mr. Mendiola's guilty plea, and the entire 
agreement was clearly placed on the record. 
In analyzing the seven factors listed in In Re Ibarra, 193 Cal. Rptr. at 544, factors 1, 
2 ,3 ,5  and 7 all weigh in favor of the guilty plea being non-coercive and voluntary. The 
prosecution had a reasonable and good faith case against the co-defendants, as evidenced 
by the fact that a grand jury had returned indictments against them. The strength of the 
factual basis for the plea is evidenced by Petitioner's counsel stipulating with the State 
that the transcript of the grand jury proceeding established probable cause for the charge 
to which Petitioner plead guilty. (Trans. page 17 lines 15-24). The nature and degree of 
coerciveness is limited by the fact that Petitioner himself received an extremely 
beneficial plea agreement with a reduction of a First Degree Murder charge to Second 
Degree Murder, the dismissal of eight (8) other felony offenses most of which carried 
potential life sentences, and a reasonable sentence recommendation fi-om the State. The 
agreements for the co-defendant relatives, most originally charged with similar offenses 
as Petitioner, were favorable but still entailed commitment to the board of corrections 
with no guarantee ofprobation. The Petitioner is a fairly well educated man of tkrty-two 
years, quite well spoken as evidenced by his sentencing allocution, and represented by 
well respected and experienced counsel. The charges had already been filed against the 
co-defendants at the time of the plea agreement. Ibarra factor #6 (whether the defendant 
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or the prosecutor initiated the plea discussions) is unknown from the record. Respondent 
concedes that the record reflects that the plea agreements for the co-defendants was 
stated by Petitioner to be a significant factor in the choice to plead guilty; however, when 
one reviews the extremely beneficial nature of the agreement for Petitioner, and the fact 
that the agreement for the co-defendants still caused them to go to prison, one must 
conclude that the true and substantial reason that Giovanni Mendiolapled guilty was that 
he was getting a great deal! 
Respondent urges t h s  Honorable Court to look favorably on the reasoning of the 
Tenth Circuit Court of Appeals as cited in U.S. v. m, 80 F3d 41 3 (1 996), that an 
accused's choice to sacrifice himself for others, provided there is a legally sufficient 
reason to do so, should be respected, and that an agreement where the defendant receives 
a benefit is a reasonable agreement. 
11. Lack of Factual Basis for Guilty Plea 
Petitioner cites Amerson v. State, 119 Idaho 994,996,812, P.2d 301,303 (Ct. App. 
1991) for his position that an inquiry in to the factual basis of a guilty plea m a  be made 
if an Alford plea is to be accepted. The actual language in Arnerson is that, ". . . such an 
inquiry should be made if an Alford pleas is accepted.. ." (emphasis added). Amerson v. 
m, 119 Idaho at 996. The Idaho court of Appeals went on to say that the state need 
not show the factual basis of a plea by proof beyond a reasonable doubt. Instead, the 
goal is to assure the defendant's plea is made knowingly, intelligently and voluntarily 
at 996. 
STATE'S MOTI(X FOR SUMMARY 
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In the present, this Court established an adequate record to satisfy the goals stated by 
the Court of Appeals. Petitioner's counsel stipulated that thetranscript of the grand jury 
proceeding established probable cause for the charge to which Petitioner was pleading 
guilty. (Trans. page 17, lines 15-24). In fact, the return of the Indictment charging 
Petitioner with First Degree Murder means that therewas sufficient evidence to establish 
probable cause to believe that Petitioner committed that greater crime. That record 
should be more than sufficient to assure the Court that a factual basis existed supporting 
his guilty plea to the reduced charge of Second Degree Murder. 
Petitioner's position in this prong of his post-conviction relief claim is really in the 
nature of a motion to withdraw a guilty plea governed by Idaho Criminal Rule 33(c). If 
Petitioner had actually wanted to withdraw his guilty plea, he should have so moved 
pursuant to I.C.R. 33(c), and then could have directly appealed if the trial court denied 
that motion. That is exactly why Respondent's first position with respect to this issue is 
that it is not a claim cognizable under I.C. $19-4901(a), and is the type of claim 
precluded fiom post-conviction relief because it could have and should have been 
brought on direct appeal. 
Had Petitioner moved to withdraw his guilty plea pursuant to I.C.R. 3 3 ( c ) , m e  v. 
Dopp, 124 Idaho 48 1, 86 1 P.2d 5 1 (1 993), would have been instructive. In Dopp the 
defendant pled guilty to several offenses but in doing so denied guilt of some of the 
offenses. Before sentencing he moved to withdraw his guilty pleas, but the trial court 
denied that motion. The Idaho Supreme Court affirmed the trial court and held that a 
denial of factual guilt is not a just reason for a later withdrawal of a guilty plea in cases 
where there is some basis in the record of factual guilt. State v. Dopp, 124 Idaho at 486. 
STATE'S MOTICN FOR SUMMARY 
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In the present case, Petitioner's stipulation to probable cause and the grand jury finding 
of probable cause for a greater offense is certainly "some basis" of factual guilt. 
111. Ineffective Assistance of Counsel 
In order for Petitioner to prevail on a claim of ineffective assistance of counsel, the 
United States Supreme Court has held that the petitioner must establish that: I )  the 
attorney's conduct fell below an objective standard of reasonableness or competence; 
and, 2) the deficient conduct so undermined the proper functioning of the adversarial 
process that the trial process cannot be relied upon as having produced a just result. 
Strickland v. Washington, 466 U.S. 668 (1984). 
This prong of the Petition should fail as Petitioner has failed to provide affidavits, 
records, or other evidence supporting the conclusory allegation that trial counsel's 
performance was deficient, I.C. ij 19-4903. A conclusory allegation, unsubstantiated by 
any fact, is insufficient to entitle a petitioner to an evidentiary hearing. B a t h  v. 
Gardener, 110 Idaho 156,715 P.2d 369 (Ct. App. 1986). 
Satisfaction of the prejudice element requires a showing that, but for counsel's errors, 
the defendant would not have pled guilty but would have insisted on going to trial. 
v. Lockhart, 474 U-S. 52. 58-59, (1985). Petitioner fails to establish: 1) any authority 
that the conduct of an investigator is attributed to counsel's representation, and; 2) how 
the investigator's conduct caused Petitioner to plead guilty, or how the outcome would 
have been different had counsel done what Petitioner alleges he should have done at the 
guilty plea hearing or sentencing hearing. 
STATE'S MOTICN FOR S-Y 
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Thus, Petitioner has failed to frame issues arising to genuine issues of material fact 
that would allow for an evidentiary hearing on the matter. 
It is for these reasons that Respondent moves this Honorable Court for summary 
Dismissal of the Petition for Post-Conviction Relief. 
DATED this Cj day of ,2006. 
Attorney for Respondent 
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Petitioner Giovanni Mendiola respectfully submits the following response to the 
State's motion for summary dismissal. 
I. Waiver of Claims A (Plea Was Coerced) and B (Inadequate Factual Basis AZfiopd 
Plea) 
The State argues preliminarily that Petitioner's clairns of invoIuntary guilty plea and 
insufficient factual basis for guilty plea should be barred from post-conviction review 
because these claims were not raised on direct appeal. (Respondent's Motion for S u m m ~  
PETITIONER'S RESPONSE TO RESPONDENT STATE'S MOTION FOR 
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Dismissal. hereinafter referred to as "RM".) This argument lacks merit because Idaho 
courts have considered. the merits of each type of claim in post-conviction proceedings. 
For example, in Martinez v. Sbare, 125 Idaho 844 (Ct. App. 1994), the court held 
that post-conviction proceedings were proper to determine whether the defendant 
understood the plea proceedings. Tlze defendant did not directly appeal. his plea or 
conviction in that case. See also, Nellsch v. State, 122 Idaho 429 (Ct. App. 1992) [court 
holds failure to appeal not bar to raising claim of withdra'~va1 of plea.] 
In Russell v. State, 1 18 Idaho 65 (Ct. App. 1990), the Court o f  Appeal recognized 
that the voluntariness of a guilty pIea is cognizable in post-conviction proceedings when it 
considered the merib of Russell's claim thal: his guilty plea had been coerced. 
Additionally, tlle court affxnned it's earlier decision wherein the court noted that the 
"voluntariness of a plea is a .  issue specifically appropriate for post-conviction." Russell v. 
Forkutey, 1 1 l Idaho 18 1,184 (Ct. App. 1986). 
Similarly, in Fowler v. Skate, 109 Iddm 1002, 1005 (Ct. App. 1985) and Amerson 
v. State, 119 Idaho 994, 996 (Gt. App. 199 I), courts decided tha merits of claims that there 
was an insufficient factual basis for the guilty pleas made in those cases. 
In the event this Court finds that contrary to these cases these claims should have 
been raised on appeal and therefore are barred on post-conviction, then Petitioner contends 
that tl~e procedural bar i s  excused by t ia l  counsel's ineffectivmess in failing to appeal 
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Petitioner's conviction and in failing to raise these issues on appeal. Beasley v. State, 126 
1daI.ao 356 (Ct App. 1994). 
I .  Claim A - Petitioner's Alford Plea Is Constitutionally Invalid Because it Was 
Coerced by the State 
The State urges this Court to reject the merits of this claim by arguing that the 
reasoning of the Tenth Circuii in United Srates v. Carr, 80 F.3d 41 3 (1996) supports the 
conclusion that Petitioner's plea was voluntary and that this Court should "look favorably7' 
on that reasoning. (RM, pp. 3, 7.) The State's position is not well taken in light of the fact 
that the Tenth Circuit's reasoning in Caw actually supports Petitioner's contention that his 
plea was coerced. 
In Curr, the appellant was charged along with four co-defendants with conspiracy to 
distribute controlled substances. Two of the co-defendants pled guilty. Thereafter the 
three remaining defendants, including Can, were offered a "package deal" plea bargain 
whereby, in exchange for the guilty pleas of all three defendants, one co-defendant wodd 
receive a ten-year sentence, the other a five-year sentence, and C m  would a twenty-year 
sentence. All three defendants accepted the bargain and entered guilty pleas. Thereafter 
Can challenged his conviction on the ground, inter alirz, that his guilty was involuntary 
because the structure of the package deal plea bargain was coercive. Although the Tenth 
Circuit rejected C m ' s  argument, it did so on facts that distinguish Caw from this case, and 
the State misconstrues the reasoning of the Tenth Circuit in Caw, 
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Before rejecting Cam's claim, the Tenth Circuit reaffirmed the fundamental 
principle that "'threats to prosecute or promises of leniency to third persons to induce 
guilty pleas can pose a danger o f  coercion' and therefore require special care 'to insure 
that the plea was in fact enfered voiurrtari4y m d  was ~ l ~ t  the product ofcoercion."' 
Carr, supra, 80 F.3d at 41 7, citing Moiser v. Murphy, 790 F.2d 62,66 (10lh Cir.) cmt. 
denied, 479 U.S. 988 (1986)- The court then went on to determine that Carr's case 
survived the standard o f  special care because his case did not involve promises o f  leniency 
to third persons "who had particularly close bonds to the accused: either related by 
mamage or affianced to the accused." Thus, from the absence o f  any special relationship 
between Carr and his co-defendants, the court infmed that Carr's ultimate acceptance of 
the plea bargain was an attempt to avoid a harsher sentence and not an act of "sacrifice." 
The facts of the instant case contrast with Caw because the third persons involved in 
Petitioner's "package deal" were closely related to Petitjoner. The package deal not only 
included an offer to Petitioner's bmthets to plead to lesser charges, but it included an 
agreement not to prosecute Petit+anelr's sisters. The record reveals that Petitioner felt 
compelled to accept the plea bargain in order to spare his siblings further prosecution and 
to save his mother fiom the pain of losing all of her children to prison. Because the 
package deal in the instant case i s  exactly the type of deal targeted in Carr as requiring 
special care, the Court's failure to specificalIy inquire into the coerciveness of the plea i s  
enor. See e.g., MCarthy v. United States, 394 U.S. 459,470 (1969) ["There is no 
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adequate substitute for demonskating in the record at the time the plea is entered the 
def'ei~dant's understanding of the nature of the charge against him."]; Boylcia v. Alczhama, 
395 TJ.3 235,242 (1969) fBecause voluntariness is equal in importance to knowingness, it 
should also be apparent from the record at the time of the plea.] 
The State makes much ado about the fact that the package deal in the instmt case 
involved the dismissal of eight additional felony charges against Petitioner. However, the 
State fails to acknowledge that these charges were based on the uncorroborated accomplice 
testimony of convicted drug dealers. Moreover, Petitioner faced a potential life sentence 
on the second degree murder charge alone, and thus the potential life sentences for the 
dismissed charges likely had little impact on Petitioner's decision to accept the State's plea 
bargain, 
The State also makes much about the Fact that Petitioner was mature in age, well 
educated, and had time to confer with counsel about the plea baxgain. @M, p. 5.) These 
facts do not cure the coercive nature of the package deal. As the eldest son in a tight knit 
family that had immigrated fiom a patriarchal culture, Petitioner was duty-bound to care for 
his younger brothers and sisters and to protect the interests of his mother. Thus, it was 
precisely because t h ~  State tied Petitioner's plea bargain to the fate of his brothers md 
sisters that Petitioner was coerced into accepting the deal. His age, education and the 
advice of counsel all became irrelevant when Petitioner's entire family was at risk. 
PETTTTOIUTR'S RESPONSE TO RESPONDENT STATE'S MOTION FOR 
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Next, the State asserts that the plea was not coerced because the "trial coi~rt was very 
careful in taking Mr. Mendiola's guilty plea, and the entire agreement was clearly placed on 
the record." (RIM, D. 6.) The State mv be correct that the nature of the package deal was 
placed on the record. but it is also nrident in the record that no "special care'' was taken to 
insure that the structure of the package deal was not coercing Petitioner's plea. 
The State argues that the application of  the seven factars listed in In Re fiarra, 34 
Cal. 3d 277 (Cal. 1983) support its position that the plea was voluntary. (RM, p. 6.) 
Factor One: First, the State ar*gues that the indictments against Petitioner's brothers 
prove a reasonable and good faith case against the co-defendants. Grand jury indictments 
may be construed as a reasonable and good faith case against Petitioner's brothers (see 
footnote 1, intfi-a); and although no indictments had been issued against Petitioner's sisters, 
their fates were nevertheless part of the package deal. 
Factor Two: The State claims that trial counsel's stipulation, that the grand jury 
transcript established "probable cause" for the second degree murder charge, constitutes a 
sufficient factual basis for the plea. However, a finding of probable cause does not 
constitute a strong factual bash. Rather, it merely means there was reasonably sufficient 
evidence for the charge, not that Petitioner was actually guilty of the crime. Moreover, the 
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evidence presented to the grand jury was an exclusive product of the prosecution ztnd as 
such was not subject to all ~ules of evidence or to cross-examination,' 
Fa,ctors Three and Four: The State argues the plea was not coercive hut was "m 
extremely beneficial plea agreement" in that eight counts were dismissed and the charge 
was reduced From fkst to second degree murder and that any leniency to third parties was 
not a significant factor in Petitioner's decision to plead guilty because Petitioner was 
getting a great deal. For the reasons explained above, Petitioner disagrees that the benefits 
of the plea bargain outweighed its coerciveness. Petitioner was facing a life sentence 
1 Tbe validity of a grand jury indictment as evidence o f  pmsecutorial good faith or a 
factual basis for a plea is questionable, It should be noted that the modem grand jury has 
been criticized by many legal commeiltators 
as no more than a "rubber stamp" for the prosecutor. "Day in and day out, the 
grand jury aff~rms what the prosecutor calls upon it to affirm -- investigating 
as it is led, ignoring what it is never advised to notice, failing to indict or 
indicting as the prosecutor "'submits" that it should." [Citation omitted] Or, 
as the Supreme C o w  of New York so colorfully put it: "Many lawyers and 
judges have expressed skepticism concerning the power of the Grand J q .  
This skepticism was best summarized by tbe Chief Judge of this state in 1985 
when he publicly stated that a Grand Jury would indict a 'ham sandwich.'" 
United States v. Navarro-Vargas, 408 F.3d 1 184, 1 195, quoting In re Grand Jury 
Subpoena of Stewart, 144 Misc. 2d 2012,545 N.Y.S.2d 974,977 n.1 (Sup. Ct.), afld as 
modt?ed, 156 A.D.2d 294, 548 N.Y,S,2d 679 (App. Div. 1989). See also, William J. 
Campbell, Eliminate the Grand Jury, 64 J. CRWI. L. & C-OLOGY 174, 174 (1973) 
[arguing that the grand jury should be abolished; noting that "the grand jury is the total 
captive of tbe prosecutor who, if he is candid will concede that he can indict anybody at my 
time, for almost anything, before any grand jury"]; Melvin P. Antell, Th.e Modem Gmnd 
Jury. Benighted Supergovernment, 51 A.B.A. J. 153, 153-54 (1965) [asserting that the 
grand jury is an "archaic . . . instrument[]" that does little to safeguard defendants]. 
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regardless o f  whether he accepted the uackage deal or not. Thus, the "great deal" described 
hv the prnsecnltjon i s  merely an ill-usion 
Factor Seven: Finally, the fact that no charges had beer, filed agains.t Petitioner's 
sisters weighs against the State's claim that the package deal was not coercive. 
Because five out of seveo2 of the Ibawa factors weigh in favor of a determination 
that Petitioner's plea was the product of coercion, the State's final argument for sumznary 
dismissal o f  fhis claim is also unpersunsive. 
For all the foregoing reasons, the State's Motion for Summary Dismissal of this 
claim should be denied, and Petitioner's Motion for Summary Judgment should be granted. 
TIT.  Strong Fachlal Basis for AEford Plea 
The State points to trial counsel's stipulation that probable cause existed for the 
second degree murder charge and ta the indictment for first degree murder as evidence that 
this Court had an adequate record to determine that Petitioner's plea was made knowingly. 
intelligently and voluntarily. Petitioner disagrees. 
As explained above, a fmding of probable cause is n minknum evidentiary threshold 
that simply does not amount to a strcmg factual. basis; and thus txial counsel's stipulation 
cannot satisfy the requirement that Petitioner's plea be made knowingly, intelligently and 
voluntarily. Additionally, the fact that a grand jury indicted Petitioner should not be 
2The two Factors that are indeterminate of coerciveness are Factor Five, Petitioner's 
age, and Factor Six, the identity of the party initiating plea negotiations. 
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deemed a strong factual basis for the Alfnrd plea. (See foatnote 1, .supra.) These two 
items claimed by the State to establish an adequate record simply do not sufGce. 
The evidence presented to the grand jury was complet~ly unchallenged, Petitioner 
had not been given an opportunity to cross-examine the evidence or to present evidence in 
his defense. Moreover, this Caurt had not had the opportunity to read the grand jury 
transcript (Exhibit I ,  p. 17) and expressed concern that it had no information before it from 
which to make a fmding of malicea3 Thus, the State's argument is not well taken. 
Finally, there was abundant evidence before this Court that Petitioner's plea was 
coerced by a package deal that tied his fate to the fate'of all the members of his immediate 
family. Undm this combination of circumstances, this Court's failure to assure that there 
was a strong factual basis for Petitioner's plea to second degree murder requires relief. 
The State's reliance on State v. Dopp, 124 Idaho 48 1(1993), to support the 
dismissal of this claim is mispl.aced. Dopp was charged with a myriad of felony offenses. 
W l e  incarcerated prior to trial, Dopp stopped eating for several days and attempted 
suicide. After a mental health examination which concluded Dopp was competent to 
proceed, Dopp elected to plead guilty pursuant to a plea agteernent whereby he plead guilty 
to several felony offenses. For two of the offenses Dopp continued to assert his innocence 
%e Court acknowledged the absence of evidence to support the malice clement 
when it noted that the prosecution "didn't bring in any witnesses to explain where the 
malice was here[]," (Exhibit 2, p. 25) and stated, "the water's very murky as to what the facts 
were that led up to that murder, and, again, I don't think 1'11 ever know that." (Exhibit 2, p. 
28.) 
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innocence and did not admit his factual guilt.4 For the remaining charges, Dopp admitted 
the acts constituting the offenses. Before sentencing, Dopp moved to withdraw his guilty 
pleas on the ground that the pleas were the result of his mental instability. The trial court 
held an evidentiary hearing and denied the motion. On appeal, two issues were raised: (1) 
whetl~er Dopp's pleas were entered knowingly and inteltligently and (2) whether the trial 
court abused its discretion in denying the motion to withdraw the pleas. 
Addressing the frrst contention, the Supreme Court concluded that the testimony 
korn the evidentiary hearing revealed that Dopp's motive for wanting to withdraw the plea 
was the desire for a lighter sentence. Dopp testified that he fully understood the charges 
against him when he entered his pleas, that he understood the possible sentences and that he 
reviewed the plea bargain with his attorney, Importantly. Dopp did not contend that his 
pleas were coerced. 124 Idaho at g. 485. Additionally, the doctor who examined Dopp 
prior to the guilty pleas testified that Dopp was not severely depressed when he entered his 
pleas but that he was lucid, oriented and competent. Based on this evidence, the Court 
found no factual support for Dopp's contention that his guilty pleas were the result of any 
mental illness. 
Regarding t l ~ e  unconditional guilty pleas, the Supreme Court found no abuse of 
discretion. Id, at 486. Regarding the conditional. or Alford-type pleas, Dopp argued that his 
4 The Supreme Court refas to these pleas as ccconditionaI" guilty pleas (124 Idaho at 
486) but explained that this type of plea is commonly denominated an Alford-type plea 
based on firth Carolina v. Alford, 400 US, 25 (1970), 
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failure to admit the acts constituting the elements o f  the crimes cl~arged was a just reason 
to withdraw the pleas under Sfate v. ,/ack~oa, 96 Idaho 584 (1975). Jackron held that it is 
an abuse of discret~an to deny a mesentence guilty plea withdrawal motion where the 
defendant denied the commission of the acts constituting the elements of the crime. 96 
Idaho at 588. In light: of J ~ c h o a ' s  precedent, t he  Supreme Court reversed the trial court's 
denial of Dopp's motion to withdraw on these charges. 
However, the Court went on to overrule Jackson wit11 respect to Alford-type guilty 
plea. entered after Dogp. The Court explained that when a defendant enters an Alford-type 
plea which necessarily involves a rehsal to admit the acts constituting the offense, so long 
as the plea is properly entered,' "the denial of factual guilt is not a just reason for the later 
withdrawal of the plea, in cases where there is some basis in the record of factual pi&[]. . ," 
124 Idaho at 486. Instead, "more substantial reasons" must be given for withdraw than 
simply that the defendant has not admitted a factual basis for the plea. fiid. It is important 
to note that the Supreme Court did. not review the factual record in Dopp as the Court 
reversed t11e pleas under the automatic rule of  Jackson. 
Dopp is distinguishable fiom the instant case for two reasons. First, Dopp did not 
claim that his plea was coerced. Second, Dopp merely argued that his mere refusal to admit 
'The Court explahed that a plea the is properly entered when the defendant 
understands the nature o f  the charges, the plea is not coerced, the defendant knowingIy and 
intelligently waives his rights constitutional rights and tfie defendant understands the 
consequences of pleading guilty. Dopp, 124 Idaho at 484. 
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the facts supporting the charge automatically permitted him to withdraw his plea; he did not 
challenge tbe record or the trial court's failure to establish a strong factual basis for his 
Aqord pleas. Thus, the issue before the Supreme Court in Dopp was not whether thme was 
a sufficient independent factual basis on the record for the plea, but whether a defendant 
would be pemitted to automatically withdraw an Alfard-type plea simply becat~se such a 
plea does not involve an admission of the acts constjtuting the offense. 
In the instant case, unlike Dapp, Petitioner challengzi his plea because it was 
coerced, and therefore not properly entered, and because there is an insufficient 
independent factual basis for the plea in the record. Accordingly, Dopp i s  not controlling 
in this case, 
Furthermore, North Carolz'n.a v. AIJard, 400 U.S. at 37, holds that a defendant has 
tbe constitutional right to enter a guilty plea while denying the comission of the offense 
if "a defendant intelligently concludes that his interests require entry of a guilty plea and 
the record before the court contains strong evidence o f  actual pi i t ."  (emphasis added) ''In 
view of the strong factual basis for the plea demonstrated by the State and Alford's 
expressed desire to enter it despite his professed belief in his innocence, we hold that the 
trial judge did not colnrnit constitutional error in accepting it." Id. at 38 (footnote omitted.) 
In ovml ing  Jack~on, the Idaho Supreme Court relied upon thme federal cases. 
Yet, each of these cases requires a strongfactual basis for the plea as established in 
A[foud. 
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Ta United States v. Barker, 514 F.2d 208 (D.C. Cir. 1975), the court was not even 
r~viswing a p i l t y  plea entered pursuant tn A1faP-d. Instead. the cmrt  was reviewine - a plea 
in which the defendants. the Watergate Imrglars, admitted on the recard to snecific 
allegation made by the government to support the guilty pleas. 
In United States v. Keiswetter, 866 F.2d 1301, 1302 (10" Cir. 1989) (en banc), the 
court reversed the entry of an Alford plea precisely because the record did not contain 
"'evidence of a fachal basis for the plea."6 The panel opinion had remanded thc casc to the 
trial court to clarify the reasons for finding a factual basis for the plea; the en banc court 
reversed and vacated the plea holding that this "remedyy' of remand was not proper given the 
lack o f  a factual basis for the plea. Similarly, the record before this Court at the time oC 
sentencing is devoid of the required "strong evidence" of guilt; indeed, as this Cowt noted, 
therc was no evidence of the critical element of malice to support the entry of the AZford 
plea to second degree murder. 
For the foregoing reasons, the State's Motion for Summary Dismissal should be 
denied and Petitioner's Motion for Summary Judgment should be granted. 
'The Idaho Supreme Court in Dopp mistakenly references the Tenth Circuit panel 
opinion for support of its conclusion that such a strong factual record is not required. 
Dopp, 124 Idaho at 486. However, the panel opinion referenced by Dopp was reversed by 
the en banc court and the Idaho court failed to imte this. In addition, United States v. 
Buckley, 847 F.2d 991 (1" Cir. 1988), allso relied on by Dopp, did not discuss the extent of 
the factual record which must be made in accepting an AEford plea. 
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PI. Ineffective Assistance of Counsel 
The State contends that the claim of ineffective assistance o f  counsel fails because 
the claiin is conclusory and unsupported by any fact. Tbe State further argues that 
Petitioner failed to cite any authority that the cond~~ct of an investigator is attributed to ttial 
counsel or how the outcome would have been diffe~ent had counsel acted differently. 
Petitioner filed evidence by means of affidavit supporting this claim, and thus the 
Stare i s  incorrect that this claim is merely conclusory. 
Tbe State furtbet argues that Petitioner cited no legal authority for the proposition 
that trial counsel was ineffective when his investigator betrayed Petitioner by advocating 
for a first degree murder charge. (RM, p. 9.) This argument ignores the fact that trial 
counsel was present when the investigator made his statements to the prosecution but did 
nothing to contradict ar silence the investigator. (Exhibit 3 .) Trial counsel's inactions in 
this regard constitute ineffective; assistance of counsel. 
Finally, had trial counsel presented to the Court the evidence supporting the theory 
of self defense that was available to counsel, there is a reasonable likelihood that this 
Cow, already having concerns about the evidentiary void of malice, would not have 
accepted Petitioner's guilty plea to second degree murder. 
Itl light of the above, Petitioner has raised genuine issues of material fact regarding 
trial counsel's effectiveness, and an evidentiary hearing should be granted on this claim. 
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CONCLUSION 
Petitioner respectfully requests that this Court issue an  order for thc following: 
(1) granting summary judgment pursuant to T.C. 6 19-4906(c) on Claims A and B of his 
petition, or in the alternative, for an evidentiary hearing on these claims. and (2) an order 
granting an evidentiary hearing pursuant to LC. 5 19-4907 on Claim C of his petition. 
DATED this - &day of March. 2006. 
1 
Attorney for Petitioner 
PETXTXONER'S RESPONSE TO RESPONDENT STATE'S MOTION FOR 
S m . A R Y  DTSNTSSAL IS 
CERTIFICATE OF S E R V D  
I herebv certify that on --------- , 2006, I served a true and correct 
copy of the within and foregoing documat to the following person in the manner noted: 
Lansing L. Hapzs 
Deputy Prosecuring Attorney 
50 1 Government ?Vay 
P.Q. Box C9000 
Coeur d'Alene: XI) 838 1 6-9000 
By depositing a copy o f  the same in the United States mail, postage prepaid, at the 
post office at Ketchurn, I[dal~c. 
By hand delivering a copy of the same to the ofice of the attorney at his office in 
Coeur d'Alene, Idaho. 
y sending a facsimile copy of the same: to said attorney at his facsimile numbei: 
08) 446- 1.833. 
Attorney at Law 
PETITIONER'S RESPONSE TO RESPONDENT STATE'S MOTION FOR 
S U R / I M Y  DISMISSAL 
County of KOOTENAI )'" 
FILED \T3 / 6 
CLEKK~DISTRICT COURT 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
1 
GIOVANNI 1MARCELLO MENDIOLA, 1 Case No. 
) 
CV 2004 8005 
Petitioner, 1 
VS. 1 ORDER DENYING STATE'S 
) MOTION FOR 




This is a Post-Conviction relief case. The Respondent State claims that the parents of 
Brendan Butler, the victim killed by Petitioner Giovanni Mendiola, contributed financially to a 
person who opposed the undersigned in the May 23,2006, primary election. As such, the State 
claims the undersigned should be disqualified from the post-conviction proceedings. 
On April 20,2006, Kootenai County Prosecutor William J. Douglas signed a pleading 
entitled "State's Motion for Disqualification for Cause or Alternative Voluntary Disqualification 
Pursuant to I.R.C.P. 40(d)(2) and (3) and I.C.R. 25(b) and (d)" (State's Motion). The State's 
Motion was filed on April 20,2006. The State submitted no brief in support of the State's Motion, 
and only submitted an affidavit of William J. Douglas, again dated and filed April 20,2006. The 
Petitioner did not respond to the State's Motion. As required in any motion for disqualification for 
cause, a hearing was held on the State's Motion on May 8,2006. At that hearing, Chief Deputy 
Prosecuting Attorney for Kootenai County, Lansing Haynes appeared for the State, and Andrew 
Pames appeared telephonically. 
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If. ANALYSIS. 
The State contends in the State's Motion, that "there exists at least the appearance of bias or 
prej~idice, or potential actual bias or prej~~dice in this case because of the extensive and other 
support given to this Court's challenger in the primary election on May 23, 2006." State's Motion, 
p. 1. However, the only evidence of this is found in the Affidavit of William J. Douglas, and that 
affidavit contains nothing more than impermissible hearsay: 
5.  Mr. Butler advised me that he and Mrs. Butler have provided a substantial 
financial contribution in the amount of one thousand dollars ($1000) and will 
continue to provide financial and other support to this Court's challenger in the 
upcoming election for District Judge scheduled for May 23, 2006. 
Affidavit in Support of State's Motion for Disqualification, p. 2 , 7  5.  The State has offered no 
exception to the rule against hearsay, nor any argument as to why such is not hearsay. The State has 
offered no affidavit of Mr. or Mrs. Butler. Accordingly, the State has no admissible evidence to 
support the State's Motion. The Idaho Rules of Evidence apply to cases under the Uniform Post 
Conviction Proceedings Act, with the exceptions noted in I.C. 5 19-4907. I.R.E. 101 (d)(4). From a 
factual standpoint, the State's Motion must be denied. A conclusory allegation creates no basis to 
disqualifji a judge in a post-conviction case, and "Mandating a judicial disqualification on such 
unsubstantiated assertions would delay the administration ofjustice and promote frivolous 
disqualifications efforts." Martinez v. State, 126 Idaho 813,816, 892 P.2d 488,491 (Ct.App. 
1995). 
Even if the State could cure this evidentiary defect, there would be no reason to grant the 
State's motion. The Affidavit of William J. Douglas makes it clear that it is the State of Idaho that 
is making this motion, not the Butlers. According to William J. Douglas' Affidavit: 
7. The state is concerned that financial and vocal support by the murder victim's 
family of this Court's challenger in the upcoming election will give the appearance 
of bias or prejudice, or potential bias or prejudice, for [sic?] against a party to this 
action. , i 4 8 L!. 
Affidavit in Support of State's Motion for Disqualification. p. 2 ,a  7. (emphasis added). The State 
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has f~~rnished no case law nor offered any legal argument in support of the State's motion. From a 
legal strui~dpoint, the State's Motion must be denied. 
The case of Rochcr 1'. Ahnztrd, 662 S.W2d 77 (Ct.App.Texas 1983) concerned a motion to 
disqualifj tcxo Jiistices of the Court of Appeals of Texas who had been given campaign 
contributions by a Texas attorney. The Court of Appeals of Texas unanimously (five other justices 
in addition to the two that were sought to be disqualified) decided those Justices were not to be 
disqualified from a case involving those attorneys, and held as follows: 
It is not surprising that attorneys are the principal source of contributions in a 
judicial election. We judicially know that voter apathy is a continuing problem, 
especially in judicial races and particularly in contests for a seat on an appellate 
bench. A candidate for the bench who relies solely on contribtttions from 
nonlawyers must reconcile himself to staging a campaign on something less than a 
shoestring. If a judge cannot sit on a case in which a contributing lawyer is involved 
as counsel, judges who have been elected would have to recuse themselves in 
perhaps a majority of the cases filed in their courts. Perhaps the next step would be 
to require n judge to recuse himselfin any case in which one ofthe lawyers had 
reftised to contribute or, worse still, had contl*ibz~ted to that judge S opponent. 
662 S.W.2d at 78. (emphasis added). The thought that a person, not even a party, who is interested 
in any litigation could contribute funds to an opponent, and then use that newly created fact in an 
effort to disqualify the judge who was assigned to the case from its inception, is indeed troubling. 
Essentially, this would allow anyone who is a party in any pending case, or even a non-party in a 
pending case, assigned to a judge who finds himself or herself in a contested election, to "buy" a 
different judge simply by malung a financial contribution to his or her opponent. This Court notes 
that this post-conviction relief claim was filed on November 3,2004, and that the State appeared on 
November 19,2004. No motion for disqualification without cause was made by the State at the 
time when it could have been made. The motivation is extremely questionable when a party, or an 
interested person(s) who are represented by a party, have long ago passed on an opportunity for an 
'automatic disqualification, only to a year and a half later attempt to renew that opportunity by 
simply contributing to an opponent's judicial campaign. I 
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(Ct.App.Texas 1983), the Court of Appeals of Texas held that even though owners and chairman of 
South Texas Spoi-ts contributed 2 1.7% of one justice's campaign and 17.1 % of another justice's 
campaign, that was not sufficient reason for disqualification and did not present a situation where 
"his impartiality might reasonably be questioned." 673 S.W.2d 952,953. The facts of the present 
case are much more attenuated. First, Butlers are not attorneys, nor are they parties. They are 
victims of the crime in a different criminal case which underlies this instant civil post-conviction 
relief action. Second, even if Douglas' affidavit could be considered. Butlers have given money to 
an opponent, not to the undersigned. That has absolutely "no direct pecuniary or personal interest" 
to the undersigned. Id. There is simply no possible way that the undersigned could "gain or lose 
anything of a pecuniary or personal nature because of any judgment which might be rendered in this 
case." Id. 
The State makes its motion pursuant to I.R.C.P. 40(d)(2) and (3) and I.C.R. 25(b) and (d). 
This post-conviction case is a civil matter, not a criminal matter, and the Idaho Rules of Civil 
Procedure apply, and the Idaho Rules of Criminal Procedure do not apply. Peltier v. State, 119 
Idhao 454,456, 808 P.2d 373,375 (1991); Paridis v. State. 110 Idaho 534,536, 716 P.2d 1306, 
1308 (1986). Thus, there is no merit to the State's motion under I.C.R. 25(b) and (d). The State 
cites I.R.C.P. 40(d)(2), but neglects to inform the Court as to which subpart they are claiming 
under. This Court assumes the State is claiming under I.R.C.P. 40(d)(2)(A)(4): "That the judge or 
magistrate is biased or prejudiced for or against any party or the case in the action." Not 
surprisingly, since the rule reads ". . .the judge or magistrate is prejudiced.. .", all cases interpreting 
that provision deal with allegations where the judge or magistrate had made decisions that allegedly 
showed bias or prejudice. Bell v. Bell, 122 Idaho 520, 835 P.2d 1331 (Ct-App. 1992); Merrill v. 
Gibson, 139 Idaho 840, 87 P.3d 949 (2004). Obviously that has not happened in the present case. ,, 
i -1 h 
Contrary to the State's citation, there is no I.R.C.P. 40(d)(3). It is assunled that the State was 
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nlistalten and n~eant I.R.C.P. 40(d)(4). Voluiltary disqualificatioil is not warranted under I.R.C.P. 
40(d)(4) based on the above case law, and based on the fact that even if there were evidence of any 
financial contribution by the Butlers to the undersigned's opponent, such would have absolutely no 
bearing on any decision to be made by this Court in this post-conviction case. This Court notes that 
if statements made by the sentencing judge against the defendant were not grounds to show bias for 
disqualification in a subsequent post-conviction relief case, then the mere fact that the parents of a 
victim contributed to the undersigned's opponent in a judicial campaign pales in comparison. 
:Martinez v State, 126 Idaho 8 13.8 15-16,892 P.2d 488,490-9 1 (Ct.App. 1995); Freeman v State, 
114 Idaho 521, 523-25,757 P.2d 1240, 1242-44 (Ct.App. 1988). To allow even voluntary 
disqualification under the facts in the present case would open the floodgates to disqualification 
every four years during the election cycle, and it would "promote frivolous disqualifications . 
efforts." Martinez v. State, 126 Idaho 8 13, 8 16, 892 P.2d 488,491 (Ct.App. 1995). 
111. ORDER. 
IT IS HEREBY ORDERED that the "State's Motion for Disqualification for Cause or 
Alternative Voluntary Disqualification Pursuant to I.R.C.P. 40(d)(2) and (3) and I.C.R. 25(b) and 
(d)" is hereby DENIED as it completely lacks both a factual and legal basis. 
Dated this 12th day of May, 2006. 
John T. Mitchell, District Judge i \ 
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IN THE DISTFUCT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
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GIOVANNI MARCELLO MENDIOLA, 1 
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Case NO. CV 2004 8005 
Petitioner, 
) ORDER DENYING PETITIONER'S 
VS. 
) MOTION FOR SUMMARY JUDGMENT, 
) ORDER DENYING RESPONDENT'S 
STATE OF IDAHO, ) MOTION FOR SUMMARY DISMISSAL, 
Respondent. ) AND ORDER GRANTING EVIDENTIARY j) HEARING 
I. Procedural Background. 
On November 3,2004, petitioner Mendiolapro se filed his Petition for Post- 
Conviction Relief. On September 26,2005, petitioner through counsel, filed his First 
Amended Petition for Post-Conviction Relief. Respondent State of Idaho filed its 
Answer on October 28,2005. On February 1,2006, petitioner filed "Petitioner's Motion 
for Summary Judgment and Evidentiary Hearing and Memorandum in Support Thereof '. 
The State of Idaho responded on March 9,2006 by filing "Respondent's Motion for 
Summary Disposition". This was a responsive pleading and memorandum that not only 
responded to petitioner's motion for summary judgment, but also sought summary 
dismissal in favor of the State on petitioner's grounds of 1) involuntary guilty plea, 2) 
ORDER DENYING SUMhURY JUDGMENT AND ORDER GRANTING EVIDENTIARY HEARING 
lack offactual basis for Alford plea. and 3) ineffective assistance of cv~\nsel 
Accordingly. the Coui-t has before it. cross-motions for summary judgment. 
11. ANALYSIS. 
A. Petitioner's claims that: 1) his plea was coerced and 2) there was an 
inadequate factual basis for the Alford plea, are the types of claims 
cognizable under I.C. 8 19-4901(a) and (b). 
Respondent argues Petitioner's first two claims by, involuntary guilty plea and 
lack of factual basis for Alford plea, are not the type of claims cognizable under I.C. 5 19- 
4901 (a). Respondent contends these claims could have been brought on direct appeal. 
Idaho Code Ij 19-4901(b) provides that any issue which could have been raised on direct 
appeal, but was not, is forfeited and may not be considered in post-conviction 
proceedings. Idaho Code 5 19-4901 reads: 
Remedy - To whom available - Conditions 
(a) Any person who has been convicted of, or sentenced for, a crime and who 
claims: 
(1) That the conviction or the sentence was in violation of the constitution of the 
United States or the constitution or laws of this state; 
(2) That the court was without jurisdiction to impose sentence; 
(3) That the sentence exceeds the maximum authorized by law; 
(4) That there exists evidence of material facts, not previously presented and 
heard, that requires vacation of the conviction or sentence in the interest of 
justice; 
( 5 )  That his sentence has expired. his probation, or conditional release was 
unlawfully revoked by the court in which he was convicted, or that he is 
otherwise unlawfully held in custody or other restraint. 
(6) Subject to the provisions of section 19-4902(b) through (0, Idaho Code, that 
the petitioner is innocent of the offense, 
(7) That the conviction or sentence is otherwise subject to collateral attack upon 
any ground of alleged error heretofore available under any common law, statutory 
of other writ, motion, petition, proceeding. or remedy: may institute, without 
paying a filing fee, a proceeding under this act to secure relief. 
(b) This remedy is not a substitute for nor does it affect any remedy incident to 
the proceedings in the trial court, or of an appeal from the sentence or conviction. 
Any issue which co~lld have been raised on direct appeal but was not, is forfeited 
+ -  f-) 
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an may not be considered in post-conviction proceedings, unless appears to the 
court. on the basis of a substantial f'actual showing by affidavit. deposition. or 
othcr\\~se. that the asserted basis for relief raises a substantial doubt about the 
reliability of the finding of guilt and could not, in the exercise of due diligence, 
have been presented earlier. Except as othermise provided in this act, it 
con~prehends and takes the place of all other common law, statutory, or other 
remedies heretofore available for challenging the validity of the conviction or 
sentence. It shall be used exclusively in place of them. 
Idaho appellate courts have considered the merits of each type of claim in post- 
conviction proceedings. In Riccc~ v. State, 124 Idaho 894, 865 P.2d 985 (Ct App. 1993) 
the Court of Appeals determined that the Uniform Post-Conviction Procedure Act 
provides an appropriate mechanism for considering the claim that a plea of guiIty was 
accepted in violation of the requirements set forth in I.C.R. 11. The Act is available "to 
cure fundamental errors occurring at the trial which affect either the jurisdiction of the 
court or the validity of the judgment, even though these errors could have been raised on 
appeal." Id. at 896. 
In petitioner Mendiola's case, his application for post-conviction relief was his 
first challenge to the validity of his plea of guilty to the charge of second degree murder. 
However, the relief requested by Mendiola in his application for post-conviction relief 
was not withdrawal of his plea as was the case in Ricca, Gornez v. State, 120 Idaho 632, 
818 P.2d 336 (Ct. App. 1992) and Nellsch v. State, 122 Idaho 426, 835 P.2d 661 (Ct. 
App. 1992). The relief sought by blendiola was "reversal of his conviction and sentence 
imposed in this matter." First Amended Petition for Post-Conviction Relief, p. 8. Vi'hile 
this might not be the appropriate relief sought under a post-conviction relief application, 
other Idaho Cases have considered the merits of voluntariness of the plea, and the factual 
basis for the plea in post-conviction proceedings without mentioning the relief sought in 
the post-conviction application. Odorn v. State 121 Idaho 625, 826 P.2d 1337 (Ct. App. 
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1992); Anzerson v. Sttrte. 1 19 Idaho, 994, 8 12 P.2d 30 1 (Ct. App. 1991); Sinzons v. Skitt., 
I 16 Idahu 69. 773 P.2d I 156 (Ct. App. 1989); Schn7idt t1 Stcue, 103 Idaho 340, 647 P.2d 
796 (Ct. App. 1982); Fo+vler v. State. 109 Idaho 1002, 712 P.2d 703 (Ct. App. 1985). 
If Idaho Code 5 19-4901 was to be interpreted the way respondent wants this 
Court to interpret it, nothing, other than that which is stated in 19-4901(a), could be 
brought on a post conviction relief application, including an ineffective assistance of 
counsel claim. Idaho Case law indicates that is not what our legislature intended. In 
Sparks v. State, 140 Idaho 292,295-96,92 P.3d 542, 545-46 (Ct. App. 2003) the Court 
stated, 
In his application for post-conviction relief, Sparks argued that he was denied his 
Sixth Amendment right to effective assistance of counsel because his counsel 
labored under an actual conflict of interest and failed to "investigate, locate and 
interview" witnesses. With regard to Sparks' allegations, the district court found 
that, because Sparks failed to raise these issues on direct appeal, he waived them. 
We disagree. Ordinarily, we do not address claims of ineffective assistance of 
counsel on direct appeal because the record on direct appeal is rarely adequate for 
review of such claims. State v. Hayes, 138 Idaho 761,766,69 P.3d 18 1, 186 
(Ct.App.2003). Such claims are more appropriately presented through post- 
conviction relief proceedings where an evidentiary record can be developed. 
Stctte v. Mitchell, 124 Idaho 374, 376, 859 P.2d 972, 974 (Ct.App. 1993). 
Claims of plea coercion and inadequate factual basis for an Alford plea may also 
be brought on post conviction relief proceedings. Often, an evidentiary record can more 
fully be developed on these claims as well. Although the transcript from the plea and 
sentencing hearing was provided to the Court and was available for review, either 
Mendiola or the state can further develop the record with trial counsel's testimony or 
other evidence. While the relief sought by petitioner under the Amended Post Conviction 
application (reversal and conviction and sentence) may be inappropriate for a post 
conviction relief application, an evidentiary hearing on all issues raised in this application 
ORDER DENYING SUMMARY JUDGiMENT AND ORDER GRANTING EVlDENTlARY HEARING 
would be appropriate to develop the record and for judicial economy. The other option 
for the Coi11-t ~vo~i ld  be to den) post-conviction relief based on the relief sought (reversal 
of conviction and sentence). and re-sentence Mendiola, which would allow him the 
opportunity to raise these issues and relief sought on appeal. This Court believes that at 
this time the more appropriate procedure is be to hold an evidentiary hearing on all 
claims brought under Mendiola's post conviction relief application 
B. An evidentiary hearing is warranted on Petitioner's claims that his plea 
was coerced and that there was an inadequate factual basis.for the Alford 
plea. 
On review of a dismissal of a post-conviction relief application without an 
evidentiary hearing, the Court must determine whether a genuine issue of fact exists 
based on the pleadings, depositions, and admissions together with any affidavits on file 
which, if true, would entitle the application to relief. Murphy v. State, 06.8 ICAR 376. 
(Ct App. 2006). Moreover, the court liberally construes the facts and reasonable 
inferences in favor of the non-moving party. Id. at 377. 
In order for a guilty plea to be in compliance with constitutional due process 
standards, it must be entered voluntarily, knowingly, and intelligently. State v. Gardner, 
126 Idaho 428,432, 885 P.2d 1 144, 1 148 (Ct.App. 1994); State v. Defiveiler, 1 15 Idaho 
443? 446, 767 P.2d 286,289 (Ct.App.1989); Brooks v. State, 108 Idaho 855, 857,702 
P.2d 893, 895 (Ct.App. 1985). Compliance with these standards turns upon whether: (1) 
the plea was voluntary in the sense that the defendant understood the nature of the 
charges and was not coerced; (2) the defendant knowingly and intelligently waived his 
rights to a jury trial, to confront adverse witnesses, and to avoid self-incrimination; and 
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(3) the defendant understood the consequences of pleading guilty. Stnte v Hzffnnzan, 137 
Idaho 866, 55 P.3d 879 (Ct. 4 p p .  2003). 
111 addition. the state need not show the factual basis of a plea beyond a reasonable 
doubt. Nor does a plea require a mini-trial of the case. Instead, the goal behind 
ascertaining a factual basis is to assure that the defendant's plea is made knowingly, 
intelligently and voluntarily. Amerson v. Stnte, 119 Idaho 994, 812 P.2d 301 (Idaho App. 
1991). 
"The voluntariness of a plea can be determined only be considering all of the 
relevant circumstances surrounding it." Brudy v. United States, 3 97 U .  S. 742, 90 S.Ct. 
1463, 1469 (1970). Because of the unusual circumstances of this case. in particular 
because the plea agreement was a "package deal," this Court believes that defendant and 
the state sho~lld be given an opportunity to present evidence on both of these issues at a 
post conviction hearing. 
C. Petitioner's claim of ineffective assistance of counsel warrants an 
evidentiary hearing. 
In Alisha Ann Murphy v. State ofIdaho, the Idaho Court of Appeals clearly laid 
out the standard of review for a post conviction application. The Court stated: 
An application for post-conviction relief initiates a proceeding that is civil in 
nature. Similar to a plaintiff in a civil action, the applicant must prove by a 
preponderance of evidence the allegations upon which the request for post 
conviction relief is based. An application for post-conviction relief differs from a 
complaint in an ordinary civil action, however, for an application must contain 
much more than "a short and plain statement of the claim" that would suffice for a 
complaint under I.R.C.P. 8(a)(l). Rather, an application for post-conviction relief 
must be verified with respect to facts within the personal knowledge of the 
applicant, and affidavits, records or other evidence supporting its allegations must 
be attached, or the application must state why such supporting evidence is not 
included with the application. I.C. 5 19-4903. In other words, the application 
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must present or be acco~llpanied by adlllissible evidence supporting its 
allegations, or the application will be subject to dismissal. 
Idaho Code Section 19-4906 authorizes summary disposition of an application for 
post col~viction relief: either pursuant to motion of a party or upon the court's own 
initiative. Sun~marq dismissal of an application pursuant to 1.C 5 19-4906 is the 
procedural equivalent of summary judgment under 1.R.C.P 56. Summary 
dismissal is permissible only when the applicant's evidence has raised no genuine 
issue of material fact which, if resolved in the applicant's favor, would entitle the 
applicant to the requested relief. If such a factual issue is presented, an 
evidentiary hearing must be conducted. Allegations contained in the application 
are insufficient to prevent summary dismissal if they are clearly disproved by the 
record of the original proceedings, or do not justify relief as a matter of law. 
Summary dismissal of an application for post conviction relief may be appropriate 
when the state does not controvert the applicant's evidence because the court is 
not required to accept the applicant's mere conclusory allegations unsupported by 
admissible evidence. 
Murphy v. State, 06.8 ICAR 376, 377. 
In order to prevail on a claim of ineffective assistance of counsel, the United . 
States Supreme Court has held that the petitioner must establish that: 1) the attorney's 
conduct fell below and objective standard of reasonableness or competence; and, 2) the 
deficient conduct so undermined the proper functioning of the adversarial process that the 
trial process cannot be relied upon as having produced a just result. Strikland v. 
Washington, 446 U.S. 668 (1984). Satisfaction of the prejudice element requires a 
showing that, but for counsel's errors, the defendant would not have plead guilty but 
would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52 (1985). 
In this case, Mendiola raises a material issue of fact as to whether defense counsel 
had evidence or knew prior to the sentencing that Mendiola acted in self defense. 
Mendiola claims trial counsel argued that this was a manslaughter case yet failed to 
present evidence to support that claim, including the testimony of eyewitnesses to the 
killing. First Amended Petition for Post-Conviction Relief, p. 7. Also, Mendiola 
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contends the trial counsel was aware that Petitioner had been threatened with a gun by 
Butler when the struggle occurred. Id at 7. In Mendiola's First Amended Petition for 
Post-conviction Relief', Mendiola supplied the court with transcripts of the change of plea 
and sentencing hearings. an affidavit of Alicia Mendiola, an affidavit of Marco Garcia, 
and an autopsy report of the victim Brendan Butler. However, testimony at the 
sentencing hearing seems to contradict the notion put forth by Mendiola in his post 
conviction application and the affidavit of Alicia Mendiola. In the sentencing hearing 
transcript, Mr. Adams states: 
my advice to Giovanni was to not plead to this. I told him and I still believe I 
thought the worst he would do in a jury trial was manslaughter, but it's his life, 
it's not mine and he made the decision he felt would protect his family, not 
expose his sisters to the threat of indictment or prosecution that was being 
made.. .he entered the plea over the advice of his lawyer. 
Sentencing Transcript Page 3 1 line 22-25, Page 22 lines 1-7 
Summary dismissal is permissible only when the applicant's evidence has raised 
no genuine issue of material fact, which if resolved in applicant's favor, would entitle the 
applicant to the requested relief. Murphy v. State ofldaho, 06.8 ICAR 376, 377. The 
pleadings, admissions, and affidavits on file raise a genuine issue of material fact as the 
ineffective assistance of counsel and therefore warrant an evidentiary hearing. 
111. ORDER. 
IT IS HEREBY ORDERED petitioner's motion for summary judgment is DENIED, 
respondent's motion for summary dismissal is DENIED, petitioner's motion for an 
evidentiary hearing is GRANTED, and said evidentiary hearing shall be held October 16, 
2006 at 9:00 a.m. 
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67 1 First Avenue North 
Post Office Box 5988 
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Telephone: 208-726-1 01 0 
Facsimile: 208-726-1 187 
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IN THE DISTRICT COURT OF THE FIRST JUDICJAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAT 
GIOVAP\W MARCELLO MENDIOLA, .) 
1 
Petitioner, ) Case No. CV 04-8005 
) 
vs. 1 MOTION FOR ORDER 
1 FOR TRANSPORT 




COMES NOW Andrew Parnes, attorney for petitioner Giovaniii Marcello 
Mcndiola, and hereby requests an Order directing the Idaho Department o f  Corrections to 
transport Petitioner Mendiola, IDOC inmate No. 7 1876, presently housed in Texas, to the 
Kootenai County jail no later than August 15,2007, for the post conviction hearing set for 
Aupst 21,2007. 
Dated: July 16,2007, 
MOTION FOR ORDER FOR TRAXL'SPORT 
- 
Andrew Parnes 
Attorney for Petitioner 
CERTIFICATE OF SERVICE 
I, Rebecca B. Dittmer, hereby certify that 1 am employed in tlle County of 
Blaine, Idaho; T am over the age of eighteen years and not a party to this actioti; nty 
business addr~ss is 671 First Avenue North, Ketchurn, Idaho 33340; on July 16,2007,l 
served a true and correct copy of a Motion for Order for Transport and a proposed Order 
to the following person in the manner noted: 
William Douglas 
Kootenai County Prosecutor's Office 
P.O. Box C9000 
Coeur d3Alene, ID 835 16-9000 
By depositing a copy of the same in the United States mail, postage prepaid, at thc 
post office at Ketchurn, Idaho. 
By hand delivering a copy of the same to the office of said attorney at his office in 
Coeus dYAlene, Idaho. 
d B y  sending a facsimile copy of the same to said attorney at his facsimile number: 
Rebecca B. Dittrner 




IN THE DISTRICT COURT OF THE FIRST JUDICIAL DTSTRTCT 
OF THE STATE OF IDAHO, Ih' AND FOR THE COUNTY OF KOOTENAI 
GIOVAhW MARCELLO MENDTOLA, ) 
1 
Petitioner, 1 Case No. CV 04-8005 
) 
VS. 1 ORDER FOR TWUSPORT 
1 
TI-IE STATE OF IDAHO, 1 
1 
Respondent. 1 
UPON MOTION filed by Andrew Panles, attorney for petitioner G i o v m i  
Marcello Meadiola, and good cause appearing, 
IT IS HEiREBY ORDERED that ~e 'Idaho Department of Corrections transport 
Petitioner Nendiola, XDOC inmate No. 71 876, presently housed in Texas, to the Kootenai 
County jail no later than August 15,2007, for the post conviction hearing set for August 
" 
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ORDER FOR TRANSPORT 
CERTIFICATE OF SERVICE 
n 
4 
I HEREBY CERTIFY that on the 4 A q  day I,~kAj' , 2007 1 
caused a true and correct copy of the foregoing ent to ge served upon 
the following individual(s) b y t h e  method indicated below and addressed as 
follows: 
Andrew Parnes 
Attorney at Law 
208-726-1 187  
[ 1 U.S. Mail 
[ ] Hand Delivered 
. y v e r n i g h t  Mail 
y Facsimile 
[ 1 U.S. Mail 
Kootenai County Prosecutor [ ] Hand Delivered 
208-446-1 833 Y O v e r n i g h t  Mail 
By Facsimile 
Kootenai County Jail By Facsimile Lfqh - 170 / 
